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Executive Summary

Bodily privacy is recognized as an essential aspect of human
dignity, and particularly essential to the dignity and well-being of
children. The right to bodily privacy has been developed in
American law and expressed in the contexts of a constitutional
right, a right under common law, and a right specifically recognized
for children.

Privacy violations are particularly hazardous for youth, as early
violations profoundly affect a child’s future. Science confirms the
brain does not fully mature until the mid-20s.

The young brain is shaped by the child’s experiences, which shape
the individual’s long-term psychological and emotional
development. Clinical findings provide solid scientific evidence
that intrusive, anxiety-producing stimuli cause psychological,
emotional, and physical harm to youth. The innate sense of bodily
privacy placed in all of us by our Creator—our self-preservation
instinct—has long been recognized as a precious, protected right.
This white paper will address experimental violations of the right to
privacy that have resulted in legal sanctions recognizing the profound and lasting damage that occurs to the
victim—especially to young children whose brains and bodies are undeveloped.

Findings in the field of neuroscience provide extensive evidence of the relationship between the brain, mind, and
body. Neuroscience “begins to unify data,”" and these data can be used to describe how a child’s personal privacy
and mental privacy is threatened by traumatic, intrusive stimuli—including images, events and intrusion of
physical spaces such as restrooms, changing rooms, and locker rooms. Neuroscience confirms that it takes less
than a second for an intrusive image to structurally change a child’s brain!

A violation of this bodily “private space” is an intrusion that arouses fear.

Of particular concern for children’s well-being is violation of their right to bodily privacy. The right to
privacy has philosophical, psychological, and sociological origins arising, in part, from what philosophers
—even a key Marxist “philosopher”—refers to as a “private space—in which man may become and remain
‘himself.””* But most importantly, a “safe” space is a space where one is protected from any unexpected
threat. In the image above, an adult woman reacts with fear to the possibility of some malevolent person
lurking in the dark. The threat to a violation of bodily “private, safe space” will arouse an innate sense of
fear in the normal adult or child.

Fear is a protective mechanism, preserving us from danger. However, fear can also cause emotional harm
and does considerable damage to normal childhood development and the ability to learn. This white paper
documents how the child brain and the teenage brain learn, store, and analyze the world. While literacy is
required for decoding text and speech, it is not necessary for decoding imagery, which is the dominant form
of contemporary communication. The tension between text and imagery must be factored into the

National Academy of Sciences and Sandra Ackerman, ed. Discovering the Brain. National Academies Press, 1992.
Herbert Marcuse, One-Dimensional Man: Studies in the Ideology of Advanced Industrial Society, 1964;
https://www.marxists.org/ebooks/marcuse/one-dimensional-man.htm



contemporary legal and policy conversation. This white paper also documents how violation of privacy
recklessly and emotionally intrudes on children and creates measurable anxiety (cortisol) trauma. Child
trauma is reflected in myriad harms:-psychological confusion, increased self-preservation fears, suicidal
ideation, use of mind-altering chemicals, and poor educational attainment, to name a few.

This white paper will discuss how the violation of privacy creates cultural dissonance for a broad population
of children. Cultural dissonance was established as a violation of the equal protection clause in Brown v.
Board of Education as it pertains to African-American children.

Finally, expectations of bodily privacy involve a moral component. The primary role of parents to direct the
moral framework of their children is well established. As noted in the decision of Pierce v. Society of Sisters
(1925), “The child is not the mere creature of the state; those who nurture him and direct his destiny have
the right, coupled with the high duty, to recognize and prepare him for additional obligations.”

|. INTRODUCTION

Privacy violations are particularly hazardous for youth, as early experiences profoundly
affect a child’s future. Science confirms the brain does not fully mature until the mid-20s;
the young brain, shaped by a person’s experience, shapes the individual’s psychological and
emotional development. Clinical findings provide solid scientific evidence that intrusive,
anxiety-producing stimuli cause psychological and emotional harm to youth.
Neuroscientists have shown that it takes less than a second for an intrusive image to
structurally change a child’s brain: What we’re saying here is that an event which lasts half
a second within five to ten minutes has produced a structural change that is in some ways
as profound as the structural changes one sees in [brain] damage.’

Findings in the field of neuroscience have provided extensive evidence of the relationship between the brain,
mind, and body. Neuroscience “begins to unify data,” and these data can be used to describe how a child’s
mental privacy, as well as personal, familial, and cultural identity, is threatened by traumatic and intrusive
stimuli, including images, words, and events.’

This white paper will document how the child and teenage brain learns, stores, and analyzes the world.
While literacy is required for decoding text and speech, it is not necessary for decoding imagery. The tension
between text and imagery must be factored into the contemporary legal and policy conversation. This paper
will also document how invasion of the right to privacy recklessly, differentially, discriminatorily, and
emotionally intrudes on children and, by increasing anxiety, causes measurable trauma. A child who has
suffered this type of trauma is at heightened risk of psychological confusion, increased self-preservation
fears, suicidal ideation, use of mind-altering chemicals, sexual diseases and abortions, criminal behavior,
and poor educational attainment.”

Finally, this paper explores neuroscientific confirmation of empirical and historical knowledge, i.e., that the
invasion of children’s privacy with sexual, violent, or other intrusive material, images, media, or recurrent,
unwanted thoughts can create legal liability for those who carry responsibility for children’s well-being yet
ignore their distress and anxiety. In the 1998 Journal of Sex Research article titled “Sexual Intrusive Thoughts
of College Students,” the authors note, “cognitive-behavioral researchers found that non-clinical

Dr. Gary Lynch, discussing the brain’s processing of sensory communications in “The Brain: Learning and Memory,” The
Annenberg/CPB Collection, WNET, 1984.

National Academy of Sciences and Sandra Ackerman, ed. Discovering the Brain. National Academies Press, 1992.
Pornography is one type of intrusive image that invades children’s privacy. Our working definition for “pornography” is:
Intimate, private-space displays seen in the public space, risking harm to self and alerting the instinct for self-preservation.



individuals experience unwanted, sudden, and involuntary thoughts of sex.” In this study, 88% of 58 healthy
college men (below) were troubled by sexual thoughts that triggered feelings of shame, guilt, fear, revulsion,
and the like. The researchers found “sexual cognitions of normal individuals are unwanted, intrusive, and
experienced negatively [and] sometimes are accompanied by sexual arousal.” These experiences by some
normal college youth in the 1990s suggest real concern for the influence of sexually intrusive thoughts on
children.®

58 College Men n % Rank
Having sex in a public place 39 67 1
Having sex with authority figure 36 62 3
People arcund me being naked 36 63 2
Being sexually victimized 20 35 13
Saying something upsetting to

partner during sex 26 46 6
"Disgusting" acts invelving genitals 21 36 11
Kissing authority figure 25 43 7
Authority figure being naked 31 53 4
Any other disgusting sexual act 23 40 8
Deing something during sex

upsetting to partner 27 47 5
Sexual acts against my religicn 22 38 9
"Disgusting" act of intercourse 18 31 14
Forcing adult to have sex with me 22 38 9
Sexual act with "taboo" other 18 31 14
Sexual act with "disgusting" other 21 36 11
Sexual acts against sexual

preference 11 18 17
Indecently exposing myself 14 24 16
Sexual act with child or minor 11 19 17
Masturbating in a public place 11 18 19
Sex with animal/nonhuman cbject 4 7 20
Any of above thoughts 51 88

This paper will address how general principles of tort law and civil rights statutes provide grounds for
liability. H. G. Wells’ insights on the value of preventing premature “awakening” of young people, as
reflected in the above data, aptly describes the neurological problems addressed in this paper:

Now, there are excellent reasons and a permanent necessity for the preservation of decency
... than at present obtains, and the chief of these reasons lies in the need of preserving the
young from a premature awakening, and indeed, in the interests of civilization, in positively
delaying the period of awakening, retarding maturity and lengthening the period of growth
and preparation as much as possible.”

This paper will provide scientific data for the empirical observation of what Shakespeare defines in Othello

as “charms,” i.e. intrusions, that create anxiety and abuse children by triggering emotional and associated
corporeal harm.

Those professionals responsible for aiding and abetting what is proven, by definition, to be an experiment
of intrusion on children and that triggers child trauma, can and should be held legally liable for damages.

¢ Christine Purdon, “Sexual Intrusive Thoughts of College Students.” The Journal of Sex Research, November 1, 1998.
7 H.G. Wells, On Anticipations of the Reaction of Mechanical and Scientific Progress upon Human Life and Thought, 303
(1901), http://www.gutenberg.org/files/19229/19229-h/19229-h.htm



Experiment: test, trial, or tentative procedure; an act or operation for the purpose of
discovering something unknown or testing a principle, supposition, etc: a chemical
experiment; a teaching experiment; an experiment in living.®

Neuroscientific research provides evidence that invading children’s privacy with sights, sounds, images,
words, and events has long-term, life-altering consequences for their health and well-being and can lead to
trauma that is manifested in disease and dysfunction. Those tasked with caring for children and who fail to
recognize the harm being done by experimental introduction of invasive stimuli can be held liable for the
consequences. For a child victim, it can take a lifetime trying to forget a few minutes of abuse. As child
advocate L.R. Knost puts it, “A broken child grows into a broken adult.”

|. THE RIGHT TO PRIVACY IN LAW AND SOCIETY

The concept of privacy has been analyzed by theologians, philosophers, and social scientists for centuries.
A sense of privacy is an innate part of human nature.

““Zones of privacy’ can be found marked off, hinted at, or groped for in some of our oldest
legal codes and in the most influential philosophical writings and traditions.”

“Almost the first page of the Bible introduces us to the feeling of shame as a violation of
privacy.”"

“After Adam and Eve had eaten the fruit of the tree of knowledge, ‘the eyes of both were
opened, and they knew that they were naked; and they sewed fig leaves together and made
themselves aprons.””"!

“[W]e have been taught that our very knowledge of good and evil—our moral nature, our
nature as men—is somehow, by divine ordinance, linked with a sense and a realm of
privacy.”"

That innate moral sense of privacy has also been studied and discussed for centuries by policymakers,
politicians and, more recently, by legal scholars. It has been incorporated into the common law,
constitutions, and statutory law of the United States as well as of individual states. Children’s privacy rights
have been given particular attention in recognition of children’s vulnerability and dependence upon adults.
Minnesota law is particularly protective of children’s privacy rights.

A. Minnesota’s Legal Protection of Children’s Privacy Rights

In light of special protections put in place by the Minnesota Legislature, those responsible for the care,
education, health, and welfare of children in Minnesota bear a particularly serious responsibility for their
protection. The legislature specifically established criminal liability for “maltreatment of minors” and
imposed upon child caregivers a duty to report suspected maltreatment. Minnesota statutes impose
criminal liability for those found guilty of violating them. In addition, a recent Minnesota Supreme Court
case suggests the statutes could be used to impose civil liability upon those who fail to take action when

https://www.dictionary.com/browse/experiment

®  Milton R. Konvitz, “Privacy and the Law: A Philosophical Prelude,” 31 Law and Contemporary Problems 272 (1966).
0 Id

o Id

2 Id



alerted to circumstances that indicate a child has been subject to maltreatment (Radke v. County of Freeborn,
694 N.W.2d 788, 798-99 (Minn. Sup. Ct. 2005)).

1. Maltreatment and Emotional Harm

Minnesota Statutes Section 609.378 provides:

Persons guilty of neglect or endangerment. (a)(1) A parent, legal guardian, or caretaker
who willfully deprives a child of necessary food, clothing, shelter, health care, or
supervision appropriate to the child’s age, when the parent, guardian, or caretaker is
reasonably able to make the necessary provisions and the deprivation harms or is likely to
substantially harm the child’s physical, mental, or emotional health is guilty of neglect of a
child and may be sentenced to imprisonment for not more than one year or to payment of
a fine of not more than $3,000, or both. If the deprivation results in substantial harm to the
child’s physical, mental, or emotional health, the person may be sentenced to
imprisonment for not more than five years or to payment of a fine of not more than
$10,000, or both. If a parent, guardian, or caretaker responsible for the child’s care in good
faith selects and depends upon spiritual means or prayer for treatment or care of disease or
remedial care of the child, this treatment or care is “health care,” for purposes of this clause.

(b) A parent, legal guardian, or caretaker who endangers the child’s person or health by:

(1) intentionally or recklessly causing or permitting a child to be placed in a situation likely
to substantially harm the child’s physical, mental, or emotional health or cause the child’s
death; or

(2) knowingly causing or permitting the child to be present where any person is selling,
manufacturing, possessing immediate precursors or chemical substances with intent to
manufacture, or possessing a controlled substance, as defined in section 152.01, subdivision
4, in violation of section 152.021, 152.022, 152.023, 152.024, or 152.0262; is guilty of child
endangerment and may be sentenced to imprisonment for not more than one year or to
payment of a fine of not more than $3,000, or both.

The fact that the Minnesota Legislature enacted this statute providing for additional criminal punishment
for someone who puts a child in a harmful situation indicates a particular concern for the health and well-
being of vulnerable children. Indeed, in Minnesota Statutes Annotated $626.556—the statute that
established the mandatory duty to report child maltreatment—the legislature specified the following (with
“neglect” defined as “the commission or omission of any of the acts specified under clauses (1) to (9), other
than by accidental means”):

Subdivision 1. Public policy. (a) The legislature hereby declares that the public policy of
this state is to protect children whose health or welfare may be jeopardized through
physical abuse, neglect, or sexual abuse. While it is recognized that most parents want to
keep their children safe, sometimes circumstances or conditions interfere with their ability
to do so. When this occurs, the health and safety of the children must be of paramount
concern. Intervention and prevention efforts must address immediate concerns for child
safety and the ongoing risk of abuse or neglect and should engage the protective capacities



of families. In furtherance of this public policy, it is the intent of the legislature under this
section to:

(1) protect children and promote child safety;

(2) strengthen the family;

(3) make the home, school, and community safe for children by promoting responsible
child care in all settings; and

(4) provide, when necessary, a safe temporary or permanent home environment for
physically or sexually abused or neglected children.

(b) In addition, it is the policy of this state to:

(1) require the reporting of neglect or physical or sexual abuse of children in the home,
school, and community settings;

(2) provide for the voluntary reporting of abuse or neglect of children;

(3) require an investigation when the report alleges sexual abuse or substantial child
endangerment;

(4) provide a family assessment, if appropriate, when the report does not allege sexual abuse
or substantial child endangerment; and

(5) provide protective, family support, and family preservation services when needed in
appropriate cases.

Minn. Stat. Ann. §626.556.2(g) specifies the following acts (emphasis added):

(2) failure to protect a child from conditions or actions that seriously endanger the
child’s physical or mental health when reasonably able to do so...;

(9) emotional harm from a pattern of behavior which contributes to impaired emotional
functioning of the child which may be demonstrated by a substantial and observable effect
in the child’s behavior, emotional response, or cognition that is not within the normal
range for the child’s age and stage of development, with due regard to the child’s culture.

These definitions, when read in conjunction with the rest of the statute and with Section 609.378, provide
a framework for potential liability for someone who is responsible for protecting children and permits
children to be placed in circumstances that the responsible adult should know pose a threat to the child’s
physical, mental, and emotional health. While the customary use of these statutes is applied to children who
are in domestic abuse or drug abuse situations, certainly the wording of the law and the legislature’s
statement of purpose show it is not limited to those circumstances. On the contrary, the broad wording in
the statutes would favor a broad interpretation to include any situation in which a responsible adult acts or
fails to act when a child is put in a situation that the adult knows or should know is detrimental to the child’s
health and safety. As discussed immediately below, if the facts establish that an adult has acted or failed to
act in this way, it could lead not only to criminal fines and jail time, but also damages for injuries under civil
law theories, discussed in detail in Section V.

Section 626.556 provides immunity “from any civil or criminal liability that otherwise might result from
their actions, if they are acting in good faith” (Minn. Stat. Ann. §626.556.4, emphasis added). The
legislature’s inclusion of immunity from civil as well as criminal liability for good faith efforts was a factor
in the Minnesota Supreme Court’s departure from its customary reluctance to find a right to bring a civil
action under a criminal statute in Radke v. County of Freeborn, 694 N.W.2d 788, 798-99 (Minn. Sup. Ct.
2005). The court found that the legislature’s use of the term “civil liability” in the immunity provision of the
statute implied that the legislature would support a private party seeking relief from the effects of a party’s
failure to report maltreatment.



That means that as well as, or instead of, government prosecutors seeking criminal sanctions (fines, jail
time) for violation of the duty to report maltreatment, private parties who have been harmed by the
violation could sue for damages or other relief for violation of the maltreatment statutes. While it is not
certain that courts would find that a private party could bring a claim under the statute, the court’s decision
in Radke offers support for such a case. Notably, Radke represented a change in thinking by the court, which
heretofore did not favor finding a right for private claims in criminal statutes. The Radke decision could
signal a greater willingness to allow private parties to use the criminal statutes as a basis for civil liability.
Making such rights available to private parties without having to rely on criminal prosecutions is of
tremendous value to those who have been injured by the acts or omissions of those who have a duty to
protect children.

2. Liability for Breach of the Right to Privacy of Minnesota Students

State and federal courts in Minnesota recognize a claim for violation of the right to privacy. The origins and
extent of the right to privacy are discussed immediately below. With regard to Minnesota, federal and state
courts have recognized a right to privacy based upon longstanding legal standards.

One of those standards is the Second Restatement of Torts'* §652B, which states that “One who
intentionally intrudes, physically or otherwise, upon the solitude, the privacy and mental health, the
seclusion of another or his private affairs or concerns, is subject to liability to the other for invasion of his
privacy, if the intrusion would be highly offensive to a reasonable person.” (Ruzicka Elec. & Sons, Inc. v.
IBEW, Local 1, 427 F.3d 511 (8th Cir. 2005); Corcoran v. Sw. Bell Tel. Co., 572 S.W.2d 212, 215 (Mo. Ct.
App. 1978); See also, Paroline v. United States, 134 S. Ct. 1710,1741 (2014); Wilkie v. Robbins, 551 U.S. 537,
553 (2007)).

The U.S. Circuit Court for the Eighth Circuit, which is the federal appellate court that includes Minnesota,
relied on Section 652B of the restatement to describe the requirements for a valid claim of invasion of privacy:

[T]o make a submissible case of intrusion upon seclusion, plaintiff must prove three
elements: (1) the existence of a secret and private subject matter; (2) a right possessed by
plaintiff to keep that subject matter private; and (3) the obtaining of information about that
subject matter by defendant through some method objectionable to the reasonable person.
(Ruzicka Elec. & Sons, Inc. v. IBEW, Local 1, 427 F.3d 511, 524 (8th Cir. 2005) (quoting
Corcoran v. Sw. Bell Tel. Co., 572 S.W.2d 212, 215 (Mo. Ct. App. 1978)).

In 1998, Minnesota joined many of its sister states in recognizing that invasion of privacy is part of the
common law of the state. In the Minnesota Supreme Court case of Lake v. Wal-Mart Stores, the court
recognized that “[t]he right to privacy is inherent in the English protections of individual property and
contract rights and the ‘right to be let alone’ is recognized as part of the common law across this country”
(Lake v. Wal-Mart Stores, Inc., 582 N.W.2d 231, 235 (Minn. 1998)). The court further stated:

[T] he majority of jurisdictions . . . recognize the tort of invasion of privacy. The right to
privacy is an integral part of our humanity, one has a public persona, exposed and active, and
a private persona, guarded and preserved. The heart of our liberty is choosing which parts of
our lives shall become public and which parts we shall hold close . . . One’s naked body is a very
private part of one’s person and generally known to others only by choice. This is a type of

® Restatements of the law are collections of common principles of law that are used by legal scholars, judges, and policymakers
as guidelines for drafting statutes and deciding cases. They are not sources of law as are statutes and court decisions, but
distillations of accepted understandings.
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privacy interest worthy of protection. Therefore, . . . we recognize the torts of intrusion upon
seclusion, appropriation, and publication of private facts” (emphasis added).

In recognizing a cause of action for intrusion upon seclusion, the Minnesota Supreme Court referred to the
Restatement (Second) of Torts, § 652B, which declares that an invasion of privacy occurs when one
“intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another or his private
affairs or concerns. .. if the intrusion would be highly offensive to a reasonable person.” The court’s specific
reference to bodily privacy further shows its particular concern about protecting Minnesotans from
intrusion upon bodily privacy. When coupled with the legislature’s explicit recognition of a child’s
heightened right to protection, the court’s decision provides strong support for legal challenges when those
tasked with protecting children fail to protect them from intrusions upon their bodily privacy.

The restatement definition in particular lays out how a child subjected to an invasion of his or her bodily
privacy could state a valid claim. A child’s body—particularly his or her unclothed or partially clothed
body—is a private subject matter explicitly protected by law, as stated by the court in Lake. A child has a
right to keep his or her unclothed or partially clothed body private, as well as a right to keep the unclothed
or partially clothed body of a person of the opposite sex hidden from view. Finally, a person or circumstance
invading a private space and viewing an unclothed or partially clothed body would be objectionable to a
reasonable person. Therefore, a party who has invaded a child’s private space or failed to prevent such an
invasion could be liable for invading the child’s privacy under the Ruzicka and Lake cases.

As the Minnesota Supreme Court said in Lake, its recognition of a cause of action for invasion of privacy is
in keeping with other state courts across the country that have memorialized a “right to privacy” that has
long been part of Western civilization.

B. Philosophical, Psychological, and Sociological Origins of a Right to Privacy

The right to privacy recognized by the Minnesota legislature and courts has a history that reaches beyond
the founding of the United States. Philosophers have long recognized that:

Once a civilization has made a distinction between the “outer” and the “inner” man, between
the life of the soul and the life of the body, between the spiritual and the material, between
the sacred and the profane, between the realm of God and the realm of Caesar, between
church and state, between rights inherent and inalienable and rights that are in the power of
government to give and take away, between public and private, between society and solitude,
it becomes impossible to avoid the idea of privacy by whatever name it may be called—the
idea of a “private space in which man may become and remain ‘himself.”"*

1. Privacy as Essential to Human Dignity

John Locke, whose ideas were influential in the founding of the United States, presaged a right to privacy,
including the human right to protect the privacy of one’s brain, mind, and memory, in his discussion of
individuals’ inviolate “property” right in their persons. In his Second Treatise of Civil Government, he notes,
“[E]very man has a Property in his own Person. This no Body has any Right to but himself.”’Modern
philosophers and scholars have expounded upon Locke’s concept of privacy to recognize that it is much
more than merely a “property right,” but a critical aspect of what it means to be human:

" Milton R. Konvitz, “Privacy and the Law: A Philosophical Prelude,” 31 Law and Contemporary Problems, 273 (1966).
> John Locke, The Second Treatise of Civil Government, 130-31 (Everyman’s Library, 1924).
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But a man is more than his skin and bones. A man works with his body and his hands. He
thus transcends his skin. His very sweat, as he works, reaches out beyond his skin. By labor,
man extends “his own person.” That with which he mixes his labor becomes a part of his
person. Since a man has “a property in his own person,” that with which he mixes his labor
becomes “his property.” But if “property” is that which pertains to a man’s “own person,”
then the term encompasses his life and liberty as well as that with which his sweat has mixed.'

“Privacy, as a whole or in part, represents the control of transactions between person(s)
and other(s), the ultimate aim of which is to enhance autonomy and/or to minimize
vulnerability.”"” In other words, it minimizes the weakness and susceptibility to harm on
the part of the less powerful party.

Minimizing vulnerability means not only minimizing physical harm but also minimizing emotional and
mental harm. Social scientists recognize that a person’s “possessions” are not merely physical, but also
cognitive.”® These “cognitive possessions” include “relationships between persons, including acts of
friendliness or hostility, relations of parents and children, the relationships of spouses, the relationships of
siblings—in brief, most primordial and personal relationships—sexual relationships, conversations,
consumption practices, most actions performed in private spaces.”” While these cognitive possessions
cannot be taken away in the same manner as physical property, they can be invaded or obstructed, which is
an interference with private liberty.*

Intrusions on privacy are baneful because they interfere with an individual in his disposition
of what belongs to him. The “social space” around an individual, the recollection of his past,
his conversation, his body and its image, all belong to him. He does not acquire them through
purchase or inheritance. He possesses them and is entitled to possess them by virtue of the
charisma which is inherent in his existence as an individual soul—as we say nowadays, in his
individuality—and which is inherent in his membership in the civil community. They belong
to him by virtue of his humanity and civility. A society that claims to be both humane and
civil is committed to their respect. When its practice departs from that respect, it also departs
to that degree from humanity and civility.”

Sociologists and psychologists have recognized that an invasion of privacy occurs not only when personal
information is obtained or disclosed to others, but also when others “bombard” the individual with
unwanted social inputs by denying physical or psychological seclusion from the presence of other people
or stimuli,”” as takes place when a male, dressed as a female, invades private spaces designated for females.

2. Privacy as Essential to Children’s Dignity

Social scientists have found that for children, privacy is important to a normal process of child
development.”” Psychologist Patricia Brierley Newell notes that “functions of a satisfactory childhood
environment include the fostering of personal identity, encouraging the growth of competence, promoting
a sense of security and trust and allowing for both social interaction and privacy . . . In childhood ‘we need

16 Konvitz, at 275.

7 Stephen T. Margulis, “Conceptions of Privacy: Current Status and Next Steps,” 33 Journal of Social Issues, 5, 10 (1977).
8 Edward Shils, “Privacy: Its Constitution and Vicissitudes,” 31 Law and Contemporary Problems 281, 284 (1966).
Margulis, at 10.

0 Id

2L Id. at 306.

22 Note, “Tortious Invasion of Privacy: Minnesota as a Model,” 4 William Mitchell Law Review 163, 172-73 (1978).
Patricia Brierley Newell, “Perspectives on Privacy,” 15 Journal of Environmental Psychology 87, 96 (1995).
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to claim a space where we can, when we choose, be physically alone, able to fantasize, to dream, to play
roles, to nurture emerging self-identity.””** She adds that children develop “a personal geography,” building
their “autobiography” through interactions with the social and physical environment, including an
important and lasting affective component.”

[T]hrough their daily experiences children and adolescents develop an understanding of
the uses and limits of interaction and information management in everyday life. They
develop a sense of themselves as separate from and connected to other, an understanding
of the conditions under which to see physical and psychological aloneness or interaction,
and understanding of the possible range of such experience, and the uses of each of these
for self enhancement or regrouping. At the same time, these experiences give children and
adolescents a view of societal norms with respect to certain behaviors and activities and
provide a way of interpreting these as valued or not valued, good or bad. In this way
children’s experiences with privacy feed back into their sense of self-esteem and help define
the ranges, limits, and consequences of individual autonomy within our society.”

Some of the privacy-related social norms children develop include the use of privacy markers, such as
closing a door or curtain in a room they are occupying.” Once they are able to walk and talk, children begin
constructing boundaries.”® Children begin closing bathroom doors as early as 2 years of age, with the
frequency increasing up to age 9. The closing of bedroom doors increases steadily with age, but researchers
found the greatest increase between ages 6 to 9 and 10 to 13. Researchers found that children actively
restricted parents’ access to bathrooms more frequently as the children got older, with the largest increase
occurring between the 6- to 9-year-old group and the 10- to 13-year-old group. One variable researchers
found to contribute to children actively restricting access to private spaces was the children’s physical
maturity (defined as the early appearance of secondary sex characteristics). The more physically mature the
child, the more likely they were to restrict access. Thus, the kinds of experiences associated with privacy will
change as children move through childhood into adolescence.”

C. The Right to Privacy in American Law

The first modern articulation of a “right to privacy” in American law occurred in 1890 when legal scholars
Samuel Warren and Louis Brandeis, who became a U.S. Supreme Court justice, wrote an article in the
Harvard Law Review describing the right.”® That article is regarded as the foundation for the legal
recognition of a right to privacy. The authors explain that in the early days of the republic, the law protected
against only physical interference with life or property, such as trespass, theft, or physical assault and
battery.” Under that system, liberty meant only freedom from physical restraint and “the right to property
secured to the individual his lands and his cattle.”** The authors go on to expand this right:

Later, there came a recognition of a man’s spiritual nature, of his feelings and his intellect.
Gradually the scope of these legal rights broadened; and now the right to life has come to

2 Id. (citations omitted).

% Id.

% Maxine Wolfe, “Childhood and Privacy,” in Children and the Environment, 125, 189 (I. Altman & J. Wohlwill eds. 1978).

27 Id. at 199.

28 Shils at 286.

¥ Wolfe at 205, citing Ross D. Parke & Douglas B. Sawin, Children’s Privacy in the Home, Developmental, Ecological, and
Child-Rearing Determinants, 1979.

% Samuel D. Warren and Louis D. Brandeis, The Right to Privacy, 4 Harv. L.Rev. 193 (1890).

31 Id. at 193.

2 Id.
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mean the right to enjoy life—the right to be let alone; the right to liberty secures the exercise
of extensive civil privileges; and the term “property” has grown to comprise every form of
possession—intangible, as well as tangible.”

The authors explain that “[t]he intense intellectual and emotional life, and the heightening of sensations
which came with the advance of civilization, made it clear to men that only a part of the pain, pleasure, and
profit of life lay in physical things. Thoughts, emotions, and sensations demanded legal recognition.”* That
recognition came in the form of “the right to privacy, as a part of the more general right to the immunity of
the person—the right to one’s personality” (emphasis added).”

Law scholar Edward J. Bloustein asserts that this right of “inviolate personality” encompasses “the
individual’s independence, dignity, and integrity; it defines man’s essence as a unique and self-determining
being.”*® He goes on to state, “It is because our Western ethico-religious tradition posits such dignity and
independence of will in the individual that the common law secures to a man ‘literary and artistic
property’—the right to determine ‘to what extent his thoughts, sentiments, and emotions shall be
communicated to others.””

The social construct of the right to privacy has been recognized in the law as inherent in federal and state
constitutions and common law.

1. The Right to Privacy as a Constitutional Right

The U.S. Supreme Court has stated that the “protection of private personality, like the protection of life
itself, is basic to our constitutional system.”*® Often cited by legal scholars, Justice Brandeis’s dissenting
opinion in Olmstead v. United States (1928) expounded on the nature of the right to privacy and connected
it with the rights protected by the Fourth Amendment:*

The makers of our Constitution undertook to secure conditions favorable to the pursuit of
happiness. They recognized the significance of man’s spiritual nature, of his feelings, and
of his intellect. They knew that only a part of the pain, pleasure and satisfactions of life are
to be found in material things. They sought to protect Americans in their beliefs, their
thoughts, their emotions and their sensations. They conferred, as against the Government,
the right to be let alone—the most comprehensive of rights and the right most valued by
civilized men. To protect, that right, every unjustifiable intrusion by the Government upon
the privacy of the individual, whatever the means employed, must be deemed a violation
of the Fourth Amendment.*

Supreme Court Justice Frank Murphy cited Justice Brandeis’s opinion in his own dissenting opinion in
Goldman v. United States (1942), in which he expounded on the nature of the right to privacy as inherent
in the Fourth Amendment:*'

3 Id

3 Id. at 195.

3 Id. at 207.

% Edward J. Bloustein, “Privacy,” 39 NYU L. Rev. 962, 971 (1964).
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% Rosenblatt v. Baer, 383 U.S. 75, 92 (1966) (Stewart, J. concurring).

% Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J. dissenting).
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' Goldman v. United States, 316 U.S. 129, 136-37 (1942) (Murphy, J. dissenting).
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One of the great boons secured to the inhabitants of this country by the Bill of Rights is the
right of personal privacy guaranteed by the Fourth Amendment. In numerous ways the law
protects the individual against unwarranted intrusions by others into his private affairs. It
compensates him for trespass on his property or against his person. It prohibits the
publication against his will of his thoughts, sentiments, and emotions regardless of whether
those are expressed in words, painting, sculpture, music, or in other modes. It may prohibit
the use of his photograph for commercial purposes without his consent. These are
restrictions on the activities of private persons. But the Fourth Amendment puts a restraint
on the arm of the Government itself and prevents it from invading the sanctity of a man’s
home or his private quarters in a chase for a suspect except under safeguards calculated to
prevent oppression and abuse of authority.*

Justice Murphy emphasized that the right to privacy is foundational to individual liberty: “Suffice it to say
that the spiritual freedom of the individual depends in no small measure upon the preservation of that
right.”® In other words, the Bill of Rights not only protects citizens against self-incrimination but also
protects freedom of expression, “conscience, and human dignity.”** Since 1965, the Supreme Court has
described the right to privacy as emanating from penumbras in the U.S. Constitution.*

In his delivery of the opinion of the court in Griswold v. Connecticut (1965), Justice Douglas stated that
“specific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that
help give them life and substance.”*® He continues:

Various guarantees create zones of privacy. The right of association contained in the
penumbra of the First Amendment is one, as we have seen. The Third Amendment in its
prohibition against the quartering of soldiers “in any house” in time of peace without the
consent of the owner is another facet of that privacy. The Fourth Amendment explicitly
affirms the “right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” The Fifth Amendment in its Self-
Incrimination Clause enables the citizen to create a zone of privacy which government may
not force him to surrender to his detriment.”

Ten states have explicit rights to privacy in their constitutions: Alaska, Arizona, California, Florida, Hawaii,
Ilinois, Louisiana, Montana, South Carolina, and Washington.* In other states, courts have, similarly to
the federal courts with regard to the U.S. Constitution, found a right to privacy inherent in other
constitutional provisions.

2. The Right to Privacy in American Common Law

Legal rights are expressed in federal and state constitutions, statutes, and common law, which is found in
court decisions. In its 1998 Lake v. Wal-Mart Stores, Inc., decision, the Supreme Court of Minnesota
described common law as:

2 Id.

B Id.

* Frank v. State of Md., 359 U.S. 360, 376 (1959) (Douglas, J., dissenting).

4 Griswold v. Connecticut, 381 U.S. 479, 484 (1965).

4 Griswold, 381 U.S. at 484.
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4 Alaska Constitution, art. I, § 22; Arizona Constitution, art. II, § 8; California Constitution, art. I, § 1; Florida Constitution,
art. I, § 22; Hawaii Constitution, art. I, §§ 6,7; lllinois Constitution, art. I, § 6; Louisiana Constitution art. I, §5; Montana
Constitution, art. II, §10; South Carolina Constitution, art. I, §10; Washington Constitution, art. I, §7.
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...the embodiment of broad and comprehensive unwritten principles, inspired by natural
reason, an innate sense of justice, adopted by common consent for the regulation and
government of the affairs of men. It is the growth of ages, and an examination of many of
its principles, as enunciated and discussed in the books, discloses a constant improvement
and development in keeping with advancing civilization and new conditions of society. Its
guiding star has always been the rule of right and wrong, and in this country its principles
demonstrate that there is in fact, as well as in theory, a remedy for all wrongs.*

Unlike the U.S. Constitution, common law changes over time as society changes:

It must be remembered that the common law is the result of growth, and that its development
has been determined by the social needs of the community which it governs. It is the resultant
of conflicting social forces, and those forces which are for the time dominant leave their
impress upon the law. It is of judicial origin, and seeks to establish doctrines and rules for the
determination, protection, and enforcement of legal rights. Manifestly it must change as
society changes and new rights are recognized. To be an efficient instrument, and not a mere
abstraction, it must gradually adapt itself to changed conditions.”

In a 1960 California Law Review article, William Prosser—dean of the College of Law at UC Berkeley, co-
author of one of the most-used legal textbooks on tort law and recognized as an authority on the subject—
articulated the modern understanding of the right to privacy as an interest protected against tortious
invasion.”' Dean Prosser described the tort of “invasion of privacy” as composed of four distinct kinds of
invasion of four different interests, each representing an interference with the right of the person “to be let
alone.”” He described the four invasions as:

1. Intrusion upon a person’s seclusion or solitude, or into his private affairs.
2. Public disclosure of embarrassing private facts about a person.
3. Publicity which places a person in a false light in the public eye.

4. Appropriation, of a person’s name or likeness for the benefit of another.>

The first, “intrusion upon a person’s seclusion or solitude, or into his private affairs,” is the aspect of
invasion of privacy that is relevant for this white paper, which argues that intrusive stimuli—including
personal encounters or disruption of private spaces—invade the solitude of children’s brains, minds, and
memories, causing trauma. By establishing intrusion upon children’s private mental spaces as a tortious
invasion of privacy, common law properly recognizes that, as Bloustein puts it, “intrusion is demeaning to
individuality, is an affront to personal dignity.”**

Bloustein continues:

An intrusion on our privacy threatens our liberty as individuals to do as we will, just as an
assault, a battery or imprisonment of our person does. And just as we may regard these latter
torts as offenses “to the reasonable sense of personal dignity, as offensive to our concept of

¥ Lake v. Wal-Mart Stores, Inc., 582 N.W.2d 231 (Minn. 1998) (citing State ex rel. City of Minneapolis v. St. Paul, M. & M. Ry.
Co., 108 N.W. 261, 268 (Minn. 1906)).

% Id., citing Tuttle v. Buck, 119 N.W. 946, 947 (Minn. 1909).

>l William L. Prosser, “Privacy,” 48 Cal. L. Rev. 383 (1960).

2 Id., at 389.

»Id

% Bloustein, at 973.
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individualism and the liberty it entails, so too should we regard privacy as a dignitary tort.”
Unlike many other torts, the harm caused is not one which may be repaired and the loss
suffered is not one which may be made good by an award of damages. The injury is to our
individuality, to our dignity as individuals, and the legal remedy represents a social vindication
of the human spirit thus threatened rather than a recompense for the loss suffered.”

Georgia was the first state to recognize a common-law right to privacy in 1905.° The Georgia Supreme
Court determined that the “right of privacy has its foundation in the instincts of nature,” and is therefore
an “immutable” and “absolute” right “derived from natural law.””

The right of privacy, or the right of the individual to be let alone, is a personal right, which
is not without judicial recognition. It is the complement of the right to the immunity of
one’s person. The individual has always been entitled to be protected in the exclusive use
and enjoyment of that which is his own. The common law regarded his person and
property as inviolate, and he has the absolute right to be let alone.”®

As discussed above, the Minnesota Supreme Court established the tort of invasion of privacy under
Minnesota common law in 1998.* The court found that the “right to privacy is inherent in the English
protections of individual property and contract rights and the ‘right to be let alone’ is recognized as part of
the common law across this country.”®

Courts have also recognized what has been termed “privacy of the mind.”®" In an early case defining that
right (Rogers v. Okin, 1980), the court found that involuntarily committed mental patients have a right to
refuse “mind-affecting” antipsychotic drugs, i.e., a right to privacy of their mind—implicitly, the right to
privacy protecting one’s brain, mind, and memory. The court’s view was explained as follows:

We begin our analysis with what seems to us to be an intuitively obvious proposition: a
person has a constitutionally protected interest in being left free by the state to decide for
himself whether to submit to the serious and potentially harmful medical treatment that is
represented by the administration of antipsychotic drugs. The precise textual source in the
Constitution of the protection of this interest is unclear, and the authorities directly
supportive of the preposition itself are surprisingly few. Nevertheless, we are convinced
that the proposition is correct and that a source in the Due Process Clause of the Fourteenth
Amendment for the protection of this interest exists, most likely as part of the penumbral
right to privacy, bodily integrity, or personal security.®

A tort action for invasion of the right to privacy, in one form or another, is also recognized the District of
Columbia and all U.S. states except Minnesota, North Dakota, Vermont, and Wyoming.

3. The Right to Privacy as Extended to Children

Children and adults have this foundational right to privacy, as asserted in Merriken v. Cressma (1964): “The
fact that the students are juveniles does not in any way invalidate their right to assert their Constitutional

> Id., at 1002.
¢ Pavesich v. New England Life Ins. Co., 50 S.E. 68, 71-72 (Ga. 1905).
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right to privacy.”® Courts have argued that the right to privacy is on an equal or possibly more elevated
pedestal than some other individual constitutional rights and should be treated with as much deference as
free speech.®* As stated in Merriken: ““Students are persons under the Constitution; they have the same
rights and enjoy the same privileges as adults. Children are not second class citizens. Protections of the
Constitution are available to the newborn infant as to the most responsible and venerable adult in the
nation.”®

The U.S. Supreme Court stated the following in Tinker v. Des Moines School District (1968): “School officials
do not possess absolute authority over their students. Students in school as well as out of school are ‘persons’
under our Constitution. They are possessed of fundamental rights which the State must respect, just as they
themselves must respect their obligations to the State.”®

Another aspect of children’s right to privacy is reflected in court decisions providing increased protection
for children against inappropriate content in television and radio broadcasts. In FCC v. Fox, the U.S.
Supreme Court found that even “fleeting expletives” invade the child’s brain and cause harm, and so are
properly prohibited during times when children are expected to be viewing or hearing these programs.®’

[E]ven in the absence of evidence, the agency’s predictive judgment (which merits
deference) makes entire sense. To predict that complete immunity for fleeting expletives,
ardently desired by broadcasters, will lead to a substantial increase in fleeting expletives
seems to us an exercise in logic rather than clairvoyance.

“One cannot demand a multiyear controlled study, in which some children are
intentionally exposed to indecent broadcasts (and insulated from all other indecency), and
others are shielded from all indecency...Here it suffices to know that children mimic the
behavior they observe—or at least the behavior that is presented to them as normal and
appropriate. Programming replete with one-word indecent expletives will tend to produce
children who use one-word indecent expletives. Congress has made the determination that
indecent material is harmful to children . . .*

Another example of the law recognizing and protecting children’s right to privacy is seen in federal and
state laws that protect children from exposure to intrusion by obscenity and indecency. For example, federal
law provides that it is “illegal for any person to knowingly produce, distribute, receive, or possess with intent
to transfer or distribute visual representations, such as drawings, cartoons, or paintings that appear to depict
minors engaged in sexually explicit conduct and are deemed obscene . . . The matter involving minors can
be deemed obscene if it (i) depicts an image that is, or appears to be a minor engaged in graphic bestiality,
sadistic or masochistic abuse, or sexual intercourse and (ii) if the image lacks serious literary, artistic,
political, or scientific value . . . %

The “Citizen’s Guide to U.S. Federal Law on Obscenity” specifies harmful materials for minors:

Harmful materials for minors include any communication consisting of nudity, sex or
excretion that (i) appeals to the prurient interest of minors, (ii) is patently offensive to
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prevailing standards in the adult community with respect to what is suitable material
for minors, (iii) and lacks serious literary, artistic, political, or scientific value for
minors.”

Similarly, most state obscenity statutes include provisions specifically prohibiting the dissemination of
materials deemed “harmful to minors.””" These establish criminal sanctions for exposing children to
material that, while perhaps not obscene or indecent for adults under contemporary community standards,
is obscene or indecent, and therefore harmful, to children.”” However, following the contemporary sexual
revolution’s influence on law circa 1962, 44 states enacted “exemptions” to the prohibition against
dissemination of obscene or indecent materials, even those “harmful to minors,” if the materials are labeled
as or used by individuals or organizations for allegedly “educational, scientific, artistic” or similar
purposes.”” These exemptions are largely based on Section 251.4(3) of the 1962 Model Penal Code, which
was formulated in response to elite academics’ acceptance of Alfred Kinsey’s human sexuality research.
Kinsey held that children are sexual from birth and therefore need and desire to have knowledge of and
experience with sexuality. These state exemptions conflict with the responsibility of schools to maintain a
safe environment and the U.S. Supreme Court’s admonition against even fleeting expletives, creating a
threat to children’s right to privacy.

D. The Right to Bodily Privacy as Particularly Protected in Common Law

Courts have paid particular attention to the right of bodily privacy when deciding cases brought by adults
and children against government actors under the U.S. Constitution. Courts have recognized that, while
adults in institutions and children in school have reduced expectations of privacy as compared to their
peers, they still maintain basic human dignity and the right to bodily privacy. Security interests can
necessitate restrictions on movement and seclusion in schools and other institutions, but those concerns
cannot justify violations of the special sense of privacy that people have in certain parts of their bodies.
Courts have found this right to bodily privacy in the Fourth Amendment prohibition of unreasonable
searches and seizures in the case of prisoners and public-school students, as well as in the Fourteenth
Amendment due-process clause in the case of individuals who are subject to intrusion by government actors
outside the prison or school context.

7* U.S. Department of Justice. “Citizen’s Guide to U.S. Federal Law on Obscenity.” https://www.justice.gov/criminal-
ceos/citizens-guide-us-federal-law-obscenity
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1. Institutionalized Adults

When adults are incarcerated—even overnight in a county jail—they necessarily lose many of the freedoms
they enjoyed prior to confinement. However, courts have clarified that prisoners still have a right to bodily
privacy. Other federal circuit courts have confirmed the inherent right to privacy in one’s body, including
in the prison setting. In Lee v. Downs (1981), the U.S. Court of Appeals, Fourth Circuit, found that a
prisoner’s privacy rights had been violated when her underwear was forcibly removed in the presence of
male guards. The court stated:

Persons in prison must surrender many rights of privacy which most people may claim in
their private homes. Much of the life in prison is communal, and many prisoners must be
housed in cells with openings through which they may be seen by guards. Most people,
however, have a special sense of privacy in their genitals, and involuntary exposure of them
in the presence of people of the other sex may be especially demeaning and humiliating.
When not reasonably necessary, that sort of degradation is not to be visited upon those
confined in our prisons.”

The Lee decision was referenced in Fortner v. Thomas (11th Cir. 1993), in which the court upheld a
prisoner’s constitutional right to bodily privacy, an instinctual act of self-preservation:

We are persuaded to join other circuits in recognizing a prisoner’s constitutional right to
bodily privacy because most people have “a special sense of privacy in their genitals, and
involuntary exposure of them in the presence of people of the other sex may be especially
demeaning and humiliating.””

In York v. Story (9th Cir. 1963), a California woman sought to recover damages against three police officers
for taking and distributing photographs of her in the nude. The court asserted:

We cannot conceive of a more basic subject of privacy than the naked body. The desire to
shield one’s unclothed figure from view of strangers, and particularly strangers of the
opposite sex, is impelled by elementary self-respect and personal dignity. A search of one’s
home has been established to be an invasion of one’s privacy against intrusion by the police,
which, if “unreasonable,” is arbitrary and therefore banned under the Fourth Amendment.
We do not see how it can be argued that the searching of one’s home deprives him of
privacy, but the photographing of one’s nude body, and the distribution of such
photographs to strangers does not.”

Byrd v. Maricopa County Sheriff’s Department (9th Cir. 2011), in which a male inmate was searched by a
female detention trainee, referenced the York case in their decision:

We approach this issue by reiterating our longstanding recognition that “[t]he desire to shield one’s
unclothed figure from [the] view of strangers, and particularly strangers of the opposite sex, is impelled by
elementary self-respect and personal dignity.””’In Hill v. McKinley, the Eighth Circuit Court of Appeals,
which includes Minnesota, found that a female prisoner’s right to privacy was violated when she was
secured to a restrainer board, naked and spread-eagle, in the presence of male guards:
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Hill was restrained in this manner for three and a half hours. She was naked when first
brought into the exercise room and secured to the board, but it is disputed how long she
remained naked before Bahr partially covered her with a towel.

The interests of safety and security asserted by the defendants are sufficient to support the
prompt restraining of a violent prisoner, even when she is naked and some male guards
must be used to perform the procedure. Those same interests do not justify the continued
exposure of a prisoner’s genitals once she has been restrained and no longer poses any
threat to herself or others.”

Even though a prisoner cannot claim to have the same unencumbered right to privacy as a non-prisoner,
the Fourth Amendment’s protection against unreasonable searches and seizures remains in effect with
respect to the inherent right to privacy in one’s body.

2. Adults in Other Settings

The right of bodily privacy is even more pronounced outside of the prison context, where individuals’
expectations of privacy are not diminished. In Poe v. Leonard (2d Cir. 2002), a female civilian agreed to
appear in a police academy training video and was recorded by one of the trainers while she was naked from
the waist up while in a private office changing clothes. The court emphasized:

Let us be clear: A police officer violates a person’s constitutional right to bodily privacy
when that officer manipulates the circumstances to view, to photograph, to videotape or
otherwise to record that person’s unclothed or partially unclothed body without his or her
consent where, as here, there is no conceivable investigative or otherwise proper law-
enforcement interest advanced by such a viewing.”

In Doe v. Luzerne County (2011), the U.S. Court of Appeals, Second Circuit found that a female deputy’s
right to bodily privacy was violated when male co-workers filmed her while in a decontamination shower
and then posted the videos online. The court concluded that Doe:

... had areasonable expectation of privacy while in the Decontamination Area, particularly
while in the presence of members of the opposite sex . . . Doe’s alleged harm could be
aggravated by the context of the disclosure, most notably the facts that the video of the
events was shown to others within the workplace and that the alleged violations involved
superior officers abusing their authority.*

3. Children

If adults have a certain right to bodily privacy that cannot be violated by government actors even when the
adults are incarcerated, then children also most certainly have a right to privacy that cannot be invaded by
those in authority. This right extends even to the school setting, in which the need for safety and security
means that customary Fourth Amendment rules regarding searches and seizures are modified. Schools have
a particular responsibility for protecting the privacy of children, particularly bodily privacy. The public

78 Hillv. MCKinley, 311 F.3d 899, 903-04 (8th Cir. 2002).
7 Poewv. Leonard, 282 F.3d 123, 138-39 (2d Cir. 2002).
8 Doe v. Luzerne County, 660 F.3d 169, 177 (3d Cir. 2011).
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school setting is supposed to be a protective environment, and school administrators are tasked with
providing safe and appropriate facilities for their students.*

Federal courts have also recognized that students’ constitutionally protected right to privacy encompasses
the inherent right of bodily privacy. Courts have stated that there can be no question that schoolchildren
have the same right of bodily integrity and human dignity as do adults.

In Brannum v. Overton County School Board (6th Cir. 2008), a Tennessee school district installed
surveillance cameras due to security concerns. The court noted that while such cameras in hallways and
other public places might be a permissible invasion of students’ privacy for the sake of security, use of such
cameras while children were dressing and undressing in locker rooms was not permissible.

Some personal liberties are so fundamental to human dignity as to need no specific
explication in our Constitution in order to ensure their protection against government
invasion. Surreptitiously videotaping the plaintiffs in various states of undress is plainly
among them . . . Stated differently, and more specifically, a person of ordinary common
sense, to say nothing of professional school administrators, would know without need for
specific instruction from a federal court, that teenagers have an inherent personal dignity,
a sense of decency and self-respect, and a sensitivity about their bodily privacy that are at
the core of their personal liberty and that are grossly offended by their being surreptitiously
videotaped while changing their clothes in a school locker room. These notions of personal
privacy are “clearly established” in that they inhere in all of us, particularly middle school
teenagers, and are inherent in the privacy component of the Fourth Amendment’s
proscription against unreasonable searches. Given the universal understanding among
middle school age children in this country that a school locker room is a place of heightened
privacy, we believe placing cameras in such a way so as to view the children dressing and
undressing in a locker room is incongruent to any demonstrated necessity, and wholly
disproportionate to the claimed policy goal of assuring increased school security, especially
when there is no history of any threat to security in the locker rooms.*

In a case involving a genital examination of a child by a school nurse, Hearring v. Sliwowski (6th Cir. 2013)
recognized that “ordinary common sense” establishes that a search of a student’s naked body “grossly
offend[s]” the student’s sense of decency, self-respect, and bodily privacy.*

Courts have recognized that as offensive as a strip search of a student is, conducting it in front of the child’s
peers is even more invasive and harmful to the student, particularly to a middle-school-age student. In D.H.
by Dawson v. Clayton County School District (11th Cir. 2016), the court found that a public-school employee
invaded a middle-school student’s privacy when he forced the student to remove his underwear and expose
his genitals in front of classmates during a search for illegal drugs.*

McDowell’s arbitrary decision to require D.H. to completely remove his underwear in front
of his peers unnecessarily subjected D.H. to a significantly higher level of intrusion. We
have no doubt that a fully nude strip search in the presence of one’s peers would
exponentially intensify the “embarrass[ment], fright[ ], and humiliatifon]” a student

8t Linnon v. Commonwealth, 752 S.E.2d 822, 826 (Va. 2014) (finding that school administrators have a responsibility “to
supervise and ensure that students could have an education in an atmosphere conducive to learning, free of disruption, and
threat to person.” (quoting Burns v. Gaenon. 727 S.E.2d 634, 643 (Va. 2012)).
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experiences when undergoing a strip search. This is particularly true of younger students,
whose “adolescent vulnerability intensifies the patent intrusiveness of the exposure” . .. In
fact, the elevated sense of intrusion was made apparent by D.H. when he asked that the
search be conducted in the bathroom so that he was not forced to expose his genitals in
front of his peers . . . By forcing D.H. to strip naked in front of his peers, McDowell exposed
D.H. to an unnecessary level of intrusion that rendered the search excessive in scope and,
therefore, unconstitutional.*

A. The Right to Bodily Privacy as Particularly Protected in Statutes

Legislatures have also protected the right of bodily privacy by enacting statutes that penalize voyeurism, or
“peeping Toms.” Recent headlines report men being arrested for photographing or videotaping women and
girls in bathrooms, locker rooms, and other private spaces. This is of particular concern in situations in
which biological males are granted access to females’ private facilities if they “identify” as women.

Minnesota’s “peeping Tom” law is found in Section 609.746 of the Minnesota Statutes, which makes
recording another person in a private space a misdemeanor or a felony, depending upon the nature of the
invasion and the person being recorded:

609.746. INTERFERENCE WITH PRIVACY

Subdivision 1. Surreptitious intrusion; observation device. (a) A person is guilty of a gross
misdemeanor who:

(1) enters upon another’s property;

(2) surreptitiously gazes, stares, or peeps in the window or any other aperture of a house or
place of dwelling of another; and

(3) does so with intent to intrude upon or interfere with the privacy of a member of the
household.

(b) A person is guilty of a gross misdemeanor who:

(1) enters upon another’s property;

(2) surreptitiously installs or uses any device for observing, photographing, recording,
amplifying, or broadcasting sounds or events through the window or any other aperture of a
house or place of dwelling of another; and

(3) does so with intent to intrude upon or interfere with the privacy of a member of the
household.

(c) A person is guilty of a gross misdemeanor who:

(1) surreptitiously gazes, stares, or peeps in the window or other aperture of a sleeping room in
a hotel, as defined in section 327.70, subdivision 3, a tanning booth, or other place where a
reasonable person would have an expectation of privacy and has exposed or is likely to expose
their intimate parts, as defined in section 609.341, subdivision 5, or the clothing covering the
immediate area of the intimate parts; and

(2) does so with intent to intrude upon or interfere with the privacy of the occupant.

(d) A person is guilty of a gross misdemeanor who:

(1) surreptitiously installs or uses any device for observing, photographing, recording,
amplifying, or broadcasting sounds or events through the window or other aperture of a
sleeping room in a hotel, as defined in section 327.70, subdivision 3, a tanning booth, or other
place where a reasonable person would have an expectation of privacy and has exposed or is

8 Id. at1371-18.
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likely to expose their intimate parts, as defined in section 609.341, subdivision 5, or the clothing
covering the immediate area of the intimate parts; and

(2) does so with intent to intrude upon or interfere with the privacy of the occupant.

(e) A person is guilty of a felony and may be sentenced to imprisonment for not more than two
years or to payment of a fine of not more than $5,000, or both, if the person:

(1) violates this subdivision after a previous conviction under this subdivision or section
609.749; or

(2) violates this subdivision against a minor under the age of 18, knowing or having reason to
know that the minor is present.

(f) Paragraphs (b) and (d) do not apply to law enforcement officers or corrections investigators,
or to those acting under their direction, while engaged in the performance of their lawful duties.
Paragraphs (c) and (d) do not apply to conduct in: (1) a medical facility; or (2) a commercial
establishment if the owner of the establishment has posted conspicuous signs warning that the
premises are under surveillance by the owner or the owner’s employees. *

Again, the legislature has explicitly provided greater protection for bodily privacy and for children’s bodily
privacy by making the intent to view private parts of the body a “gross misdemeanor” in the case of an adult
victim, and a felony in the case of a child victim. This illustrates the universal appreciation for the fact that
bodily privacy arises from inherent human dignity, self-preservation, and the concept of children being
more vulnerable to harm from invasion of bodily privacy.

The Minnesota Court of Appeals has specifically applied this statute to invasion of children’s bodily privacy
in restrooms, upholding the conviction of a man under Section 609.746 for peering over a partition
separating urinals in a public bathroom and observing a boy using the urinal in the next stall. In State v.
Ulmer (Minn. App. 2006), the defendant claimed that the right to privacy protected in Section 609.746 did
not apply to public restrooms. The Court of Appeals soundly rejected that contention:*

The design of the restroom here affords a user more than a modicum of privacy by virtue
of the partitions that separate the urinals. When a person steps up to a urinal, the partitions
and the user’s body create a space in which the user would quite obviously expect to be free
from even incidental observation, let alone from the exploring eyes of predatory restroom
stalkers. In that space shielded from the public’s view by partitions and the user’s body, we
conclude that a reasonable person has an expectation of privacy. Put differently, only an
unreasonable person would consider that space open to public viewing.*

The court also dismissed the defendant’s claim that the space above the partitions was not an “aperture”
under Section 609.746:

Here, a space is created by the partitions and the user’s body, and that space is similarly
associated with a person’s intimate parts. It also follows from our conclusion regarding a
reasonable person’s expectation of privacy in the space shielded from view by partitions
and the person’s body that that space is a “place” within the meaning of the statute.”

The Ulmer court referenced an earlier appellate court decision which upheld the conviction of a man
charged under Section 609.746 for surreptitiously taping underneath patrons’ skirts.”” In State v. Morris
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(Minn.App.2002), the court held that the area under a skirt is a “place” within the meaning of section
609.746 because it has a defined spatial location that is associated with a person’s intimate parts.”

The Minnesota Court of Appeals upheld the conviction of a 14-year-old boy under Section 609.746 based
upon his peering under a changing stall partition and taking photographs of a girl in the stall as she changed
into her swimsuit.” The incident in Matter of Welfare of S.A. (2018) took place in a “family locker room” at
the Mankato YMCA. A 14-year-old girl and her brother used stalls in the locker room to change, and the
brother observed S.A. peering under the partition and taking pictures of his sister while she was undressing.
After swimming, the children returned to the locker room and the girl went into a stall and pretended to be
changing. Within 10 seconds, S.A. entered the next stall. The children went to the sex-separate locker rooms
and alerted YMCA staff, who called police. The Court of Appeals agreed with the district court that the
evidence supported S.A.’s conviction.

With the dawning of more “gender neutral” bathrooms, locker rooms, and showers, such incidents can be
expected to recur. The conviction of S.A. for violation of Section 609.746 suggests that similar charges could
be sought against people engaging in similar conduct. However, charges and convictions will depend upon
the willingness of law enforcement and prosecutors to proceed. There is no indication of intent to include
civil liability in Section 609.746 like there is in Section 626.556.4, so there is no certainty that the Minnesota
Supreme Court would permit a lawsuit based upon Section 609.746. However, if an adult is convicted under
Section 609.746, then that conviction could be used as evidence of tortious conduct causing harm to the
children.

The legislature’s proclamation of its intent to protect the health and welfare of children subject to
maltreatment, and the Minnesota Supreme Court’s determination that evidence of maltreatment could trigger
civil liability, offer support for legal protection of children from invasion of privacy, if the child demonstrates
that he/she has had their expectation of privacy violated and has been injured by the violation.

Neuroscientific research provides the needed evidence that invading bodily privacy poses substantial, life-
altering, and lifelong threats of injury to children. Invasions of bodily privacy imprint their undeveloped
brains with words, pictures, and experiences that affect their development. Science has shown that when
the expected privacy children have established in their thoughts and emotions is invaded, it leads to
traumatic changes that affect physical, mental, and emotional development.

[1l. BRAIN SCIENCE AND CHILDREN

As far back as 1889, scientists observed the relationship between emotion and thought:

[Fleeling is a stimulus to muscular action . . . ideas act as motors . . . [and] It may be laid
down as a rule, that, if any two mental states be called up together, or in succession, with
due frequency and vividness, the subsequent production of the one of them will suffice to
call up the other, and that whether we desire it or not.”

One hundred years later, science entered a new age of discovery in the dawning of the field of neuroscience,
which the U.S. Congress and President George W. Bush declared as the Decade of the Brain.” Neuroscience
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is a multidisciplinary scientific approach to studying the structure and function of the human brain,” where
“advances in technology offer opportunities to examine the human brain not as inert anatomical matter but
in its living, functional state.”®® One of the pioneers of neuroscience, Dr. Dominick Purpura, explained that
“When neuroscience works well, it begins to unify data.”” Further advances in technology and subsequent
discoveries by neuroscientists over the last 20 years have provided unprecedented access to the workings of
the human brain, including how the brain develops and responds to various genetic and environmental
factors. Magnetic resonance imaging (MRI) and computerized axial tomography (CAT) scans have been
used since the 1970s to identify the physical structure of the brain, but they were unable to establish “how
well the brain works.” Electroencephalograms (EEGs) could measure the brain’s electrical activity, but could
not provide information on the brain’s deep structures. Functional MRI (fMRI) and positron emission
tomography (PET)” advanced further understanding of brain behavior. With the advent of single photon
emission computed tomography (SPECT)* studies, scientists finally saw how different parts of the brain
responded when researchers attempted to activate them. This brain—emotion interdependency is clear and
measurable via imaging technology. SPECT allowed scientists to “correlate brain functions with abnormal
behaviors.”'™ Access to the inner workings of the human brain has meant scientists can unify data to
produce multidisciplinary scientific findings regarding not only the development of the brain, but also the
effects of various stimuli, using color-coded stains, on the developing brain. These data demonstrate that
invasive stimuli—be it images, words, human encounters, or other media—have long-lasting deleterious
effects, particularly on immature brains. Since neuroscience “builds on a set of principles that, in scientific
parlance, are unlikely to be proved untrue,”'"" these findings provide compelling evidence that invading the
privacy and sanctity of a developing child’s brain, and thus his or her mind and memory, creates changes
that, in the words of the U.S. Supreme Court, “affect their hearts and minds in a way unlikely ever to be
undone.”'”

A. Healthy Brain Functioning: Balancing Inhibition and Excitement

Neuroscience has confirmed what the Bible and its laws regarding days of rest have taught for centuries: the
need for a well-regulated balance between inhibition and excitation in order to have a healthy mind and
body. Introducing anxiety-producing irritants can overload the nervous system with excitatory stimuli—
too much, too fast—particularly in children.

In a 1996 article on neurobiology for Science, Michael Balter writes, “Maintaining normal brain function,
like many things in life, requires a delicate balancing act: Too much neuronal activity can be as bad as too
little.” ' In The Mind, Richard Restak notes, “Inhibition rather than excitation is the hallmark of the healthy
brain . . . If all the neurons in the brain were excitatory we would be unable to do something as simple as
reaching out for a glass of water.”'* Indeed, one of the most important functions of the nervous system is
to inhibit human levels of excitation.

David Gottlieb noted the following in a 1989 article in Scientific American:
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[N]erve cells not only excite their neighbors but also inhibit them. [Inhibitory transmitters
help to shape] the neural networks that underlie all behavior. Much nervous system activity
is designed specifically to inhibit the organism, to put brakes on the nervous system to
prevent a runaway spree of neural firing. '

Inhibitory transmitters are so “widespread in the brain and spinal cord they must fulfill a significant
function.”'% The importance of inhibiting too much activity that is coming too fast is further borne out by
human physiology. Humans’ prefrontal cortex, which is the abstract “command center” of the brain, differs
from all other mammals. Its role is largely to maintain mental balance and health and to inhibit
dysfunctional conduct.

Neuroscience has revealed the interrelationship between the prefrontal cortex (part of the “thinking brain”)
and the limbic system (“emotional brain”) and how invasive stimuli can bypass the thinking brain and
overwhelm the emotional brain. Neuroscientists now know this is a particular problem for children because
their “thinking brains” are not fully developed until their mid-20s. This means invasive stimuli will have a
more pronounced negative effect on children than on adults.

1. The Brain’s Main Functions and Roles

The interaction between the emotional brain and thinking brain, and the balance between inhibition and
excitation, reflect the brain’s three basic functional units and their respective roles, as described by
neuropsychologist Dr. A.R. Luria:'”

[T]he first essential must be to discover the basic functional units from which the human
brain is composed, and the role played by each of them in complex forms of mental activity.
There are solid grounds for distinguishing three principal functional units of the brain
whose participation is necessary for any type of mental activity . .. a unit for regulating tone
or waking, a unit for obtaining, processing and storing information arriving from the outside
world and a unit for programming, regulating and verifying mental activity . . . For human
mental processes to follow their correct course, the waking state is essential. It is only under
optimal waking conditions that man can receive and analyze information, that the
necessary selective systems of connections can be called to mind, his activity programmed,
and the course of his mental processes checked, his mistakes corrected, and his activity kept
to the proper course.”'%

The brain obeys a “law of strength” as it receives, analyzes, and stores “information arriving from the outside
world.”'” The more exciting, threatening, horrifying, or stimulating an event, the more likely it will be
retained long-term, neurophysiologically, as reality from the outside world. '’

As many of [Pavlov’s] observations showed, processes of excitation taking place in the
waking cortex obey a law of strength, according to which every strong (or biologically
significant) stimulus evokes a strong response, while every weak stimulus evokes a weak
response . . . These observations show that maintenance of the optimal level of cortical tone
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[e.g., awareness, knowledge of reality versus illusion] is essential for the organized course
of mental activity.""'

In competition for attention, only the most “essential, the unusual . . . dangerous” messages “get through to
the brain regions above the brainstem” that arrive every second from the “100 million messages” carrying
“information from the body’s senses.”""?

This scientifically confirmed “law of strength” has serious implications for the study of how invasive stimuli
adversely affect children. In discussing the effects of television, former advertising executive Jerry Mander
described how strong stimuli such as an image of a bizarre or threatening person, or emotionally
provocative symbols such as American or Nazi flags, evoke strong responses.'”> Mander noted that moving
images are too fast for cognitive awareness:

When you are watching TV, you are experiencing [someone else’s] mental images . . .
Because the rest of your capacities have been subdued, and the rest of the world dimmed .
.. Am I saying this is brainwashing or hypnosis or mind-zapping or something like it? Well,
there is no question but that someone is speaking into your mind and wants you to do
something. First, keep watching. Second, carry images around in your head. Third, buy
something. Fourth, tune in tomorrow."*

Neuroscience has shown that humans are hardwired with a huge mental filing cabinet of touch, smell, sight,
and sound memories, chemically linked and associated with other neurochemical pathways. These
pathways are created and extended by the constant influx of stimuli that is changing brain circuitry,
thoughts, and memories. Research confirms that the human brain has no apparatus to distinguish real
observations from images of media-created fantasy. > The brain processes as real what the eyes see.
Therefore, fantasy images are combined with real emotions of lust, shame, fear, and other neurochemical
responses, and behaviorally recorded by the body’s metrics, such as increased blood pressure, brain-wave
spikes, trembling, and sweating.

2. Emotions Bypassing the Thinking Brain: The Amygdala versus the Cerebral Cortex

The cerebral cortex is part of the “thinking brain,” where “interpretation, judgment, and restraint are
formulated.”''® Neuroscientists have been able to “map” the cerebral cortex and have discovered that it has
“structurally distinct cellular . . . areas responsible for functions as diverse as sensory perception, motor
control, and cognition.”""” In other words, it is the portion of the brain that helps maintain the balance
between inhibition and excitation. Electrical stimulation of specific areas of the cerebral cortex “conjures up
images of scenes witnessed or speeches heard in the past.”'"* The close proximity of language-, vision-, and
hearing-association areas have interlocking “pathways for the storage and retrieval of memories that include
several types of stimuli,”"" and cortical areas controlling aggression and sexuality adjoin these regions.
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Neuroscientists have also discovered that under conditions of extreme duress the limbic system (emotional
brain) is capable of overwhelming the cerebral cortex. Inputs received by the emotional brain can quickly
overwhelm the thinking brain, particularly for children, for “[s]eeing comes before words. The child looks and
recognizes before it can speak.”'*’

Psychologist and science journalist Daniel Goleman, Ph.D., describes the workings of the brain that explains
how images, particularly intense or shocking images, overwhelm the thinking brain:

A visual signal first goes from the retina to the thalamus before it is translated into the
language of the brain. Most of the message then goes to the visual cortex, where it is analyzed
and assessed for meaning and appropriate response; if that response is emotional, a signal goes
to the amygdala to activate the emotional centers. But a smaller portion of the original signal
goes straight from the thalamus to the amygdala in a quicker transmission . . . [of an] emotional
response before the cortical centers have fully understood what is happening.'*'

This is particularly true for children, whose cortical centers are not yet fully developed and will not be until
their early or mid-20s (see discussion of children’s immature brains infra). While reading requires literacy—
and some understanding of the words and concepts—to arouse readers, most images can be instantly
decoded, felt, experienced, and put into long-term memory by illiterate adults and preliterate children. As
Goleman explains, the amygdala is a key player in the emotional brain and its ability to overpower the
thinking brain, as analyzed by neuroscientist Joseph LeDoux, “the first to work out neural pathways for
feelings that bypass the neocortex.”

Those feelings that take the direct route through the amygdala include our most primitive
and potent; this circuit does much to explain the power of emotion to overwhelm
rationality . . . [LeDoux discovered] . . . something like a neural back alley—[that] allows
the amygdala to receive some direct inputs from the senses and start a response before they
are fully registered by the neocortex . . . The amygdala can have us spring to action while
the slightly slower . . . neocortex unfolds its more refined plan for reaction . . . LeDoux
overturned the prevailing wisdom about the pathways traveled by emotions through his
research on fear.'”

[T]he amygdala can take control over what we do even as the thinking brain, the neocortex
is still coming to a decision . . . when impulsive feeling overrides the rational . . . Fear sends
urgent messages to every major part of the brain: it triggers the secretion of the body’s fight-
or-flight hormones [e.g.: endogenous drugs] . . . centers for movement . . . the
cardiovascular system, muscles and the gut.'”

Anatomically the emotional system can act independently of the neocortex. Some
emotional reactions and emotional memories can be formed without any conscious,
cognitive participation at all. The amygdala can house memories and response repertoires
that we enact without quite realizing why we do so because the shortcut from thalamus to
amygdala completely bypasses the neocortex. This bypass seems to allow the amygdala to
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be a repository for emotional impressions and memories that we have never known about in
full awareness.'**

LeDoux explained that brain-imaging studies of healthy people, i.e., without brain damage, showed that
“when they are exposed to threats, neural activity in the amygdala increases and body responses (like
sweating or increased heart rate) result . . . This is true even if the threatening stimuli are presented
subliminally, such that the person is not consciously aware that the threat is present and does not
consciously experience (feel) ‘fear.”'**

Goleman elaborates:

The amygdala is responsible for detecting and responding to threats, and only contributes
to feelings of fear indirectly. For example, the amygdala outputs driven by threat detection
alter information processing in diverse regions of the brain. One important set of outputs
result in the secretion of chemicals throughout the brain (norepinephrine, acetylcholine,
dopamine, serotonin) and body (hormones such as adrenalin and cortisol). In situations of
danger, these chemicals alert the organism that something important is happening. As a
result, attention systems in the neocortex guide the perceptual search of the environment
for an explanation for the highly aroused state. The meaning of the environmental stimuli
present is added by the retrieval of memories. If the stimuli are known sources of danger,
“fear” schema are retrieved from memory.'*

a. Arousal versus Fear

“Arousal” and “fear are not synonymous and point to the importance of the thinking brain as the arbiter of
the emotional brain. Arousal is an automatic response to a threat arising from release of stress hormones
by the amygdala, while fear is a more informed response involving interpretation of the situation by the
“thinking brain.”'”” Stress hormones are released whenever the amygdala senses anything unexpected, and
the automatic response is the perception of danger from which the person needs to flee.'”® “The amygdala
is crude; the urge to escape is primitive. The cortex is sophisticated; override of the urge to escape and
assessing the situation, is an advanced response.”’” In a healthy and mature brain, the release of stress
hormones by the amygdala activates both the urge to escape and the executive function of the thinking brain
(the cortex).”® The cortex assesses the situation and determines whether there truly is danger.””' That
assessment is based on experience, so if the brain is not functioning properly or, in the case of children, is
not yet developed, then the more primitive response will dominate reactions. For example:

If a child’s amygdala fires off and the child is responded to, the child learns to regard the
stress hormones triggered by the amygdala the same way we regard the noise triggered by
the smoke alarm. No big deal. If a child’s amygdala fires off and the child is not responded
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to, the child learns to associate stress hormones with feelings of abandonment, the belief
that no one cares, that there is danger, and that there is no way to escape.'”

This is precisely what happens when a child experiences a traumatic experience or encounter such as abuse
or being seen in a state of undress by a member of the opposite sex, and then is ignored or not believed. The
child will feel abandoned and hopeless without a means of escape. The emotional brain will overwhelm the
thinking brain.

b. Negative Effects of Mislabeling Physical Responses to Threats as “Sexual Arousal”

When a brain mislabels “fear” arousals as “sexual stimuli” arousals, it can trigger autonomic physiological,
neurobiological, and sociological reactions throughout the body. As depicted in the illustration of the flight-
or-fight response of the autonomic nervous system shown below'* the brain must give intense emotions
some kind of causal label. Sometimes the label is correct, sometimes it is incorrect and harmful.

First, the sensory organs—our eyes, ears, tongue, nose and skin—pick up cues from our
surroundings and feed them to the brain. The brain’s threat center, a structure called the
amygdala, is constantly on the lookout for danger. If it identifies a possible threat, it sounds
the alarm, immediately kicking the fight or flight response into gear. Before we know it,
our heart’s beating like crazy, we’re taking quick, shallow breaths and sweating in case we
have to defend ourselves or make a quick getaway.'**

Instantly, anxiety mobilizes the body into a “chain reaction of defenses with a single aim:
to put the body in top physical condition to cope with the emergency.” Chemicals seep into
the pituitary gland, releasing a stress hormone known as adrenocorticotropic hormone
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(ACTH). Scores of other neurochemicals are sped into action as well, notably adrenaline
and noradrenaline. The bronchial tubes relax and open for deeper breathing. Blood sugar
is increased for maximum energy. The heart beats faster and contracts strongly; stress will
“arouse [all] vital organs.”"**

Stress occurs when the physiologic activity of the organism increases faster than the
adaptive responses. For the immediate reaction to stress, many biologic substances are
generated and made available (e.g., epinephrine, glucose) . . . In response to physiologic
“stress” (fight-or-flight) . . . [there is] mobilization of defenses . . ."*, '**

Reactions to threat and stress are automatic and occur regardless of the source. A research team led by Dr.
Beatrice de Gelder found stress occurs when a person merely sees someone with a fearful body expression.'”
Their study showed that images of fear affect the emotional part of the brain. “When we talk about how
humans communicate, we always talk about things like language,” says de Gelder. “But just like in the
animal world, we also communicate through our bodies without our conscious minds being much aware
of it.”"*

Until and unless the “thinking [adult] brain” can process the inputs quickly and properly, the body goes
into defensive mode when it senses a threat that invades the brain, reflecting the limbic system’s ability to
dominate the thinking brain."”

Once aroused, the limbic system can become a directive force for hours, sometimes days,
and can rarely be shut off as if by flipping a switch. The heart keeps pounding; harsh and
labored breathing burns in the throat; fear is replaced with anger, and finally, with
murderous rage.'*’

Neuroscientific findings about the nature of the limbic system show the folly of asserting that one should just
“calm down and be reasonable” when faced with a threatening situation. Such thoughts reflect “an outmoded
orientation that emphasizes the intellect. Excluded are the deep and powerful emotional currents of fear, self-
preservation, or territoriality that can surface in any one of us and overpower our ability to reason.”"*' If that
is true of the fully mature adult brain, then it is even more true of the child’s immature brain, which typically
does not acquire the ability to reason through complex emotional processes until the 20s.

1% Judith A. Reisman, Ph.D. “Soft Porn” Plays Hardball, 19 (Huntington House Publishers, 1991)

2 TJack Fincher and Roy Pinchot, ed., The Brain: Mystery of Matter and Mind, 98-99, 122-23 (Torstar Books, 1984).

136 Despopoulos & Silbernagl, Color Atlas of Physiology, 10, 240 (Yearbook Medical Publishers, Inc. 1981).

137 Beatrice de Gelder, et.al., “Fear Fosters Flight: A Mechanism for Fear Contagion when Perceiving Emotion Expressed by a
Whole Body,” 101 Proceedings of the National Academy of Sciences, 16701-06 (November 24, 2004).

138 Stefan Lovgren, “Fear Is Spread by Body Language, Study Says,” National Geographic News November 16, 2004.
https://news.nationalgeographic.com/news/2004/11/1116_041116_fear_posture.html.

139 Restak, The Brain Has a Mind of Its Own, at 55-57.

140 Id

Y Id., at 56.

32



L% Ul beaic et swangemyin aeed 1o Digoaliae viend and oale e sion and
s Lk e resgn ey

Neuroscientific advances have shown that new knowledge and attitudes can alter the brain’s organization—
for better or for worse."” Experiments conducted on patients who underwent surgery to sever the
connections between the two hemispheres of the brain show the profound effect of brain reorganization on
physiological and psychological functions:

When a split-brain damaged patient was asked to fixate on the dot on the screen a picture
of a nude woman is flashed to the left of the dot. N.G.’s face blushes a little, and she begins
to giggle. She is asked what she saw. She says, “Nothing, just a flash of light,” and giggles
again, covering her mouth with her hand. “Why are you laughing, then?” the investigator
inquires. “Oh, doctor, you have some machine,” she replies.'*

In effect, each side of [N.G.’s] brain was blind to what the other side was seeing, a state of
affairs dramatically brought out by the additional fact that only one hemisphere controls
speech and . . . also demonstrated by her emotional reaction to the nude picture, despite
her claim not to have seen anything.'**

The experiment explains the arousal that an unclothed or partially unclothed child experiences when his or
her bodily privacy is invaded and he or she is exposed to visual stimuli, such as an opposite-sex stranger—
whether clothed, unclothed, or partially clothed—in a private facility. Such invasive stimuli can be totally
outside the child’s cognitive awareness, yet still be processed by the amygdala, emotionally overriding
cognition and intellect and instinctively triggering a self-preservation response.

3. Instantaneous Exposures and Long-Term Effects

The split-brain experiment illustrates another neuroscientific discovery that is particularly relevant to
analyzing the effects of invasive stimuli on developing brains, i.e., the electrochemical signals that instantly
imprint memories that can last a lifetime. Of special import when dealing with intrusive images, words, or
circumstances are “flash bulb” memories, i.e., particularly disruptive events that are imprinted in the brain
and then triggered even decades later when a subsequent event brings it to mind. As the split-brain
experiment illustrates, an instantaneous flash of an image registers in the brain and elicits a response from
the limbic system before the thinking brain can process it. Brain researcher Gary Lynch of the University of

12 Id., at 58.
3 Sally Springer & Georg Deutsch, Left Brain Right Brain, 29-34 (W.H. Freeman and Co. 1981) (emphasis added).
144 Id

33



California at Irvine explains how brain structure can be immediately altered by a signal, image, or word,
even in adults:

In neuroscience, we have been faced with a phenomenon that seems beyond the possible.
For instance, you are sitting here right now, registering an incredibly modest signal, a word.
Somehow, that word, which stays in your head as an electrical signal for no more than a few
seconds, can, if you wish, leave a trace that will last for years. Now in the biological world
things do not happen that last for years. Your brain is literally tearing itself apart, if you can
imagine this. Somehow the cells and the proteins that constitute cell membranes in your
brain are being broken down and replaced, and yet the traces that you stored as a child are
still there.'®®

This phenomenon, in which a fleeting image can leave a mental trace that persists for years, has been
described as the “cognitive unconscious.”"*® This reinforces the concept that the limbic system receives
stimulus and reacts before the thinking brain or rational brain can process the image or event, changing
brains, bodies, and memories:

Other research has shown that in the first few milliseconds of our perceiving something we not only
unconsciously comprehend what it is, but decide whether we like it or not; the “cognitive unconscious”
presents our awareness with not just the identity of what we see, but an opinion about it. Our emotions have
a mind of their own, one which can hold views quite independently of our rational mind . . . Those
unconscious opinions are emotional memories; their storehouse is the amygdala . . . the very same
neurochemical alerting systems that prime the body to react to life-threatening emergencies by fighting or
fleeing also stamp the moment in memory with vividness . . . The more intense the amygdala arousal, the
stronger the imprint; the experiences that scare or thrill us the most in life are among our most indelible
memories. This means that, in effect, the brain has two memory systems, one for ordinary facts and one for
emotionally charged ones.""

Neurobiologist Eric Kandel described his personal experience with “flashbulb memories” from his
childhood years under German occupation. This illuminating illustration can be applied to similar
traumatic exposures or events encountered by children today.

I am struck, as others have been, at how deeply these traumatic events of my childhood
became burned into memory—and I would emphasize that my experiences were trivial
compared to those of so many who were seriously harmed or killed. For me, the frightening
experiences of my last year in Vienna are certainly the most powerful of my “flashbulb
memories,” the emotionally charged and vivid memory of significant events that came to
fascinate me. '*®
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The findings regarding “flashbulb” memories and the long-term effect of even instantaneous signals were
examined by researchers of Playboy magazine, as represented above in the chart created by Dr. Reisman.
Of their subjects, 55% recalled seeing their first Playboy image between 8 and 12 years of age. “For some
men, the first exposure to Playboy creates a “flashbulb” memory . . . a strong, easily retrieved memory for
the details associated with finding out about a surprising, emotionally arousing event . . . Participants
revealed strong, positive feelings about the first time they encountered Playboy.”'*

The phenomena of “flashbulb” memories was also part of the more comprehensive findings Dr. Kandel and
other neuroscientists have made through their research employing technological advances in digital
imaging and methods of modern biology:

In the mid-1950s, while still in medical school, I began to appreciate that during my lifetime
the black box of the brain would be opened and that the problems of memory storage, once
the exclusive domain of psychologists and psychoanalysts, could be investigated with the
methods of modern biology. [I began studying] . . . how learning produces changes in the
neural networks of the brain."

Dr. Pasko Rakic, a neuroscientist, describes how sensory inputs change the structure of the brain:

[T]he brain can be thought of as a map in which the position of its constituent neurons
indicates what they do . . . [It has] structurally distinct cellular . . . areas responsible for
functions as diverse as sensory perception, motor control, and cognition . .. """

The development of new digital imaging technology enabled neuroscientists to determine that the changes
in brain structure were chemically, not electrically, based. The SPECT scanner revolutionized the
measurement of drugs and chemicals within tissues and cells, including the hormones produced by nerve
tissue (including the brain). Using the scanner and other tools, neuroscientists were able to determine that
the chemicals were present in the neural pathways of the brain, leading to the scientific community’s
acceptance of “the concept of chemical transmission in the central nervous system.”'>* Neuroscientists
discovered that “over 99% of all synapses in the brain use chemical transmission.”"** In addition, scientists
discovered that there were fast transmissions occurring in less than 1/1000 of a second, and slow
transmissions occurring in hundreds of milliseconds or even minutes, with the slow transmissions
modulating the fast transmissions."** Scientists liken the fast transmissions to the hardware of the brain and
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the slow transmissions to software that controls the fast transmissions, reflecting the balance between
excitatory (fast transmissions) and inhibitory (slow transmissions) functions.'”

4. Neuroscience and the Connections Between the Brain and Immune System

In addition to researching the inner workings of the brain and how its structure is affected by emotions and
events, neuroscientists have also discovered the connection between the brain and the immune system, i.e.,
that a person’s (especially a child’s) emotional state affects how the body responds to stimuli. Scientists have
found that the excitement and inhibition balance, or the lack thereof, affects every part of the human body.
The brain’s activity—memories, thoughts, imaginings, hopes, dreams, fantasies, no matter how small and
insignificant—regulate every part of the body, including the heart, lungs, and gastrointestinal system. When
humans experience fear, “we get an adrenaline rush, our pupils dilate, and our heart starts to race. That’s
adaptive, because it promotes the physiological responses . . . to run away or to fight.”'*°

Although it seems intangible, anytime we feel anything, anytime we think anything,
anytime we imagine anything, there is activity in the brain that is taking place in the body
at that time. That activity can then lead to a cascade of changes in the body that have an
impact on health.”’

Emotions “impact the immune system.”'*® The body is a “psychosomatic communication network,” with
“brain chemicals found throughout the body, directly affecting the health of the immune system.”'”
Researchers understand that the connection between the brain, the mind and memories directly affect
physical well-being. Dr. Daniel Amen conducted over 5,000 brain studies'® after the discovery that a nine-
year-old boy’s murderous conduct was due to a cyst displacing his left temporal lobe.'" Amen asserts that
while society cannot ever condone bad behavior, the source may be neurological:

[W]e are far too quick to attribute people’s actions to a bad character when the source of
their actions may not be their choice at all, but a problem with brain physiology . . .
Sometimes people aren’t being loving, industrious, cheerful, peaceful, obedient, or kind not
because they wouldn’t like to be, but because something is wrong with their brain,
something that is potentially fixable."> [W]hen most people are angry, their muscles
become tense, their hearts beat faster, their hands start to sweat, and they may even begin
to feel a little dizzy. The body reacts to every negative thought we have.'®
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Dr. Pert further described the interconnectedness of emotional and physical well-being:

Many emotional messages . . . don’t percolate up to your level of knowing them. Even so, they
are used to run everything in your body . . . Emotions might actually be the link between
mind and body . . . The old barriers between brain and body are breaking down ... If . ..
the mind is not just in the brain but . . . part of a communication network throughout the
brain and body, then you can start to see how physiology can affect mental functioning on
a moment-to-moment, hour by-by-hour, day-to-day basis.'**

Recent studies of the visual cortex revealed that instead of merely transmitting images to the “thinking
brain” for interpretation, as was originally thought, the visual cortex actively stores memories of an image
until the subject makes the appropriate response.'®® When those memories “converge” with certain images,
words, or events, they elicit a physical “gut” response, such as getting sweaty palms upon seeing something
disturbing (galvanic skin response).'® Experiments by Drs. Antonio and Hanna Damasio on brain-
damaged subjects showed how emotionally charged images elicit physical responses, even if the person did
not have the ability to cognitively remember what was seen.

[The brain-damaged subject was presented with] emotionally charged photos—a girl on fire
following a napalm attack or a man with his hand severed and blood dripping from the
wound—interspersed with bland photos of trees or random patterns with no particular
significance. To measure this “gut® memory, Damasio looked at changes in skin
conductance—the “sweaty palms® reaction used to detect changes in emotional state . . . the
photos elicited enormous changes in skin resistance . . . When [the patient was] asked to
describe [the emotionally charged pictures] the skin response would switch on.”'%

Dr. Reisman found similar galvanic skin responses (GSR) to soft-core pornography images during her study
at Case Western Reserve University. She found that while 14 female student volunteers verbally claimed
indifference toward nude female photos they were shown, their GSR nonverbal statistical printouts reflected
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significant arousal/anxiety toward the pictures. As it turns out, it is not uncommon for one’s nonverbal real
feelings to be in direct opposition to one’s cognitive claims.'*®

These experiments revealed that anxiety-producing, emotionally charged stimuli, particularly images, are
often “relived” as they penetrate the brain’s right hemisphere, triggering visceral, red-alert responses to the
point of overwhelming the thinking brain’s task of reason and analysis. Anxiety-inducing images “arouse”
vital organs—skin, heart, lungs, and genitalia—'*’ and activate a “mood-altering experience.” At the first sign
of danger, body systems reach “red alert,” with the cortex releasing the hypothalamus from inhibitory control
as “fight or flight” is activated—blood pressure increases, muscles tense, sensory perception increases, “eyes
open wider . . . heart beats faster, fuel and defenses pump more quickly to muscles.”"”

Images, including drawings, cartoons, photographs (such as those used by Dr. Damasio), are most effective
at eliciting (often-unrecognized) arousal, as even the most poorly created images automatically cause an
arousal, while printed words requires slower, more left-brain processing.

. . . photographs are excellent in fulfilling that dimension of language called arousal, but
not in expression or description . . . We learn from photographs—single photographs,
photographs in sequence to form a narrative, slides projected side-by-side . . . films and
video . . . Picture[s] are immediately organized in perception without the need for further
cognitive effort or attention.'”

The power of images to elicit visceral responses is seen in the way photographs of “ideal women” lead
women to invest time and money to resemble the desired image."’> The power of images can also be
explained by neuroscientific findings regarding the predominance of sight among the five senses. Richard
Restak explains:

Of all our senses, sight is the most likely to involve recall. And the more bizarre the visual
image the more likely we are to see and remember it . . . To Aristotle, this formation of
mental images was like tracing with a signet ring on wax'” . . . However, you feel about the
“imageless thought” argument, there is no denying that the formation of vivid mental
pictures makes remembering easier.'”*

From birth, thousands of neuronal connections are created, recording one’s sensory input, from a mother’s
voice during nursing to media images.

[H]umans acquire new ideas from experience and retain these ideas over time in memory . . .
Conversion of short-term to long-term memory storage requires spaced repetition—practice
makes perfect.'”

The brain can only process a few of the roughly 100 million messages it receives each second. Therefore,
“the law of strength” means that the most arousing messages will be mentally archived, attached to its
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stimuli, and stored—the image or emotion filed away in our brain’s database, i.e., memory. Researchers
have documented the power of images to arouse viewers. For example, people have been “sexually aroused
by pictures and sculptures; they . . . mutilate them, kiss them, cry before them.”"’® Art historian Sir Kenneth
Clark observed that all depictions of naked bodies arouse “some vestige of erotic feeling” in viewers.”"”
These feelings are not experienced in isolation.

We never look at just one thing; we are always looking at the relation between things and
ourselves . .. Soon after we can see, we are aware that we can also be seen . .. The reciprocal
nature of vision is more fundamental than that of spoken dialogue.'”®

In other words, when viewing arousing images, the viewer begins to realize that others could also see him
or her as a naked and sexual person. Because an event lasting only a few seconds can produce a structural
change in one’s brain, one’s physical circuitry would depend on what a person sees and how these sights
relate to his or her own life, body, and experience.

In the illustration below, the classic language area in the brain—Broca’s and Wernicke’s (yellow)—overlap
(orange) with areas critical for imitation (red)."”

Wired for imitation? Classic language areas—Broca's and Wernicke's
(yellow)—overlap (orange) with areas critical for imitation (red)

For children, encountering a naked body or an image of one, and the associated “erotic feeling,” would be
mentally archived because of its arousing nature. Because the child’s brain is not yet fully developed enough
to properly process and label that arousal, the experience will create confusion and anxiety that the child is
unable to properly identify. That “flashbulb” memory will be imprinted on the child’s brain and inflamed
subconsciously when he is in a similar situation. These findings document how traumatic events in
childhood become burned into memory and illustrate how the invasion of children’s brains by disruptive
stimuli—be they words, images, or events—can lead to long-term consequences, as discussed below.
Notably, researchers have found that even invisible naked images are noncognitively processed by the human
brain.'"® The emotions associated with a child’s first encounter with such emotionally charged stimuli will
be imprinted by the limbic system and, as described above, override rational thought, even after the brain
is fully developed.
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5. Learning by Imitation: Mirror Neurons

In her study on how images of fear affect the brain, Dr. de Gelder also discussed another neuroscientific
discovery that has enabled scientists to measure the effect of invasive stimuli on the brain and body, i.e.,
mirror neurons.' She reported seeing connections between the emotional reactions to fearful body
expressions and the portions of the brain that constitute the “mirror neuron” circuit.'®

“Mirror neurons are a type of brain cell that respond equally when we perform an action and witness
someone else performing the same action,” says Lea Winerman in “The Mind’s Mirror,” a 2005 article
published by the American Psychological Association.'®

A 2006 New York Times article noted that “The human brain has multiple mirror neuron systems that
specialize in carrying out and understanding not just the actions of others but also their intentions, the
social meaning of their behavior, and their emotions.”"**

Neuroscientist Giacomo Rizzolatti, M.D., and his University of Parma colleagues first identified mirror
neurons. Rizzolatti says mirror neurons could “help explain how and why we ‘read” other people’s minds
and feel empathy for them.”'®

We are exquisitely social creatures . . . Our survival depends on understanding the actions,
intentions, and emotions of others . .. Mirror neurons allow us to grasp the minds of others
not through conceptual reasoning but through direct simulation. By feeling, not by
thinking.” '%

Mirror neurons are found in several areas of the brain and “fire in response to chains of actions linked to
intentions:”'®’

Studies show that some mirror neurons fire when a person reaches for a glass or watches
someone else reach for a glass; others fire when the person puts the glass down and still
others fire when the person reaches for a toothbrush and so on. They respond when
someone kicks a ball, sees a ball being kicked, hears a ball being kicked and says or hears
the word “kick.”'*

“When you see me perform an action—such as picking up a baseball—you automatically
simulate the action in your own brain,” said Dr. Marco Iacoboni, a neuroscientist at the
University of California, Los Angeles, who studies mirror neurons. “Circuits in your brain,
which we do not yet entirely understand, inhibit you from moving while you simulate,” he
said. “But you understand my action because you have in your brain a template for that
action based on your own movements.
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“When you see me pull my arm back, as if to throw the ball, you also have in your brain a
copy of what I am doing and it helps you understand my goal. Because of mirror neurons,
you can read my intentions. You know what I am going to do next.”

Mirror neurons are particularly critical for imitative behavior in childhood:

Mirror neurons provide clues to how children learn: They kick in at birth. Dr. Andrew
Meltzoff at the University of Washington has published studies showing that infants a few
minutes old will stick out their tongues at adults doing the same thing. More than other
primates, human children are hardwired for imitation, he said, their mirror neurons
involved in observing what others do and practicing doing the same things.'”

That early imitative behavior includes learning language. Research on the neurological basis of language
clearly identifies “mimicry and movement,”*”" meaning that mirror neurons are vital to language. Babies
learn their first words by imitation, as well as the full panoply of motoric and expressive conduct.'”
“Imitation is the common thread for people writing about language origins.”'”> The imitative behavior of
mirror neurons includes both positive and negative behaviors. Mirror neurons can trigger empathy for
someone facing a difficult situation, sentimentality for a joyous situation, or rage and acting out after seeing
another engaged in violent, abusive, or sexual behavior. In 1961, the Bobo Doll experiment found that
children mirrored or imitated media violence."” A 2006 study found “when children watched violent
television programs, mirror neurons, as well as several brain regions involved in aggression were activated,
increasing the probability that the children would behave violently.”'*

[M]irror neurons are powerfully activated by pornography . . . For example, when a man
watches another man have sexual intercourse with a woman, the observer’s mirror neurons
spring into action. The vicarious thrill of watching sex, it turns out, is not so vicarious after
all.”s

As Dr. Restak says, “The human brain can be a glorious instrument . . . but there is a dark side . . . The scary
quality comes from, what I think of as ‘resonance’ . . . the vibe from patients, the spillover from someone
else’s insecurities or psychoses.”’”” Modern science has, therefore, proven true what Adam Smith wrote in
The Theory of Moral Sentiments in 1759. i.e., that we feel “the misery of others” and in “like manner”
experience the sorrow of others and not just the “virtuous and humane.” When our “brother is up on the
rack” we feel in “our senses” what he suffers as “if we were in his case.”

[W]e enter as it were, into his body, and become in some measure the same person with
him . . . If we see a stroke about to fall on the leg or arm of another person we naturally
shrink and draw back our own leg or arm and when it does fall we feel it some measure and
are hurt by it as well as the sufferer.”*®
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A 2017 Washington Post feature, “This Is Your Brain on Art,”"* illustrates how imitative behavior
originating with the mirror neurons affects emotional and social development:

Social connection is one of the strengths of our species—it’s how we learn from others by
imitation. We're keenly attuned to the emotions and actions of people around us, because
our brains are designed for this . . . We crave social connection. And the cues we get from
those around us help our brains make sense of our surroundings.

The mirror neuron system, which contains cells that represent actions is activated when we
detect the movements and emotions of other people.. . and applaud when others do. It helps
us to perceive strong emotions and spread them. When we feel that others around us are
emotionally moved, when they’re saddened, startled or delighted, our own emotions can
become amplified, and sensed by the people next to us.

According to the mirror system theory, our brain automatically mimics other people’s
actions through its motor system . . . Many scientists believe we map other people’s actions
into our own somatosensory system, which conveys sensation through the brain and body
and helps us feel the emotions we perceive in others as if they were our own.

When you go to any show . . . you're entering into a highly controlled experience . . . all the
elements contribute to a kind of shared consciousness. In effect, your billions of brain cells
are interacting with billions of other brain cells, busily making the microscopic connections
that yoke together the brains of those present with an almost inescapable force . . .
connect[ing] us with the performers . . . specific visual cues, experiencing heightened
emotions . . . even bonding with those around us. It’s just as the artists [teachers, lecturers,
guest videos, films, books, etc.] intended. And this magical transformation starts within the
architecture of one brain. Yours.*®

These observations can be analogized to show how exposure to evocative, disruptive stimuli will affect
children negatively, and often permanently. Children “applaud when others do . . . [feel] strong emotions
and spread them.” Their “own emotions can become amplified, and sensed by [those] next to [them].”*”
Their immaturity makes them particularly vulnerable to emotion-driven reactions produced by their limbic
system.

B. Immaturity of Young Brains and the Difficulty of Processing Invasive Encounters

After more than 20 years of using magnetic resonance imaging (MRI) to study the development of the brain
from infancy to adulthood, neuroscientists have a clearer picture of how the brain matures. Most
importantly, scientists have found that the portion of the brain responsible for risk taking, balancing
inhibition and excitation, and processing complex emotions does not mature until the mid-20s.*”* In other

199 Sarah L. Kaufman, et. al. “This Is Your Brain on Art,” Washington Post, September 18, 2017
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words, children’s brains are incapable of accurately analyzing sensory inputs, i.e., understanding and
avoiding risk.*”

MRI studies reveal that visual and auditory systems are developed early in life, but the cerebral cortex and other
parts of the “thinking brain” are continually changing through adolescence and into early adulthood, making
children particularly vulnerable to sensory overload. While a fully developed brain could process the sensory
stimulus and use life experiences to discern whether or not the sensations are real, imaginary, hazardous, or safe,
a still-developing brain is unable to process much stimuli. Nevertheless, the experienced sensations are
instantiated in the brain as real.*** The images below are from Dr. Jay Giedd’s study of the teenage brain. ***
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While the brain is 95 percent of its adult size by age 6, the gray matter, or thinking brain (seen above as deep
blue to lavender) continues to thicken throughout childhood, peaking at about age 11 in girls and age 12 in
boys. The cerebellum, responsible for fine motor activity, is also not finished developing until the early 20s.%

Neuroscientists dub the frontal lobe the CEO, or the brain’s chief executive officer. It is involved in things
like planning, strategizing and organizing, initiating attention, stopping and starting, and shifting
attention.” The work of Dr. Jay Giedd, a child-brain researcher and psychiatry professor, was featured in
Time magazine, which reprinted pictures of some of the brain scans he produced, including the one below:
“The areas depicted in red, green, and yellow are very undeveloped: the areas depicted in blue have
completed approximately half of their basic development and the areas depicted in bright lavender are
developmentally mature—these areas have completed their developmental foundation.”**

| 2003: Based on child brain
.3 | development, Sex cannot be
¢ , - | processed “cognitively’ as
_ | sex ed in school. Hence Sex

' ed becomes child sex abuse,
\ JA Reisman,

Elementary
Middle

High School

The scientific data confirming that the portions of the brain responsible for assessing invasive stimuli are
not fully developed until the mid-20s evidences the long-term risks posed by exposing children to people
or events that invade their innate sense of bodily privacy, e.g., an unrelated person of the opposite sex in a
private, sex-separate space. The media we are currently experiencing is wholly new—it has existed for far
fewer than 100 years. A young brain, mind, and body has not developed the analytical skills necessary to
properly assess the nature and risks associated with encountering such an invasion. The fact that children
are certainly unable to establish the necessary defensive mechanisms or to realize which of the arousals they
are experiencing makes the invasion, in fact, hazardous.*”

Indeed, scientific studies of the effects of violence on children have long established that “shocking” stimuli
imprint and alter the brain, triggering an instant and involuntary, but lasting, biochemical memory trail.*’
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Exposure to “shocking” stimuli causes cortisol to rush to the child’s aid. The child becomes hyper-aroused
and creates coping mechanisms, which cause confusion and emotional and developmental problems.*"

Similarly, neuroscientists studying the effects of frequent viewing of sexually explicit images on the brain
have found that such images are embedded and result in lasting changes. For children, the arrival of these
changes before the brain is fully developed will prematurely “program” the brain in a way that, in many
cases, is all but impossible to reverse.”'> This is further evidence of the damaging effects of exposing children
to arousal-inducing situations before they are capable of analyzing these sensory inputs and assessing their
meaning. Children who are unable to properly process these types of stimuli commonly become agitated,
confused, anxious, and unable to focus on the tasks necessary to healthy development. This could lead to
lifelong dysfunctions and disease.

C. Invasion of Bodily Privacy and Long-term Changes to the Brain

Neuroscientists have found that sensory inputs and experiences that overpower the still-developing brain
of a child create long-term changes to the brain known as neuroadaptation. Studies on child abuse victims
have confirmed that “our brains are sculpted by our early experiences.”*" Likewise, “[G]enes provide the
foundation and overall structure of our brain, but that its myriad connections are sculpted and molded by
experience.””'* Negative experiences, such as abuse or exposure to a shocking event, set off “a ripple of
hormonal changes that wire the child’s brain to cope with a malevolent world.”*"?

[Abuse] predisposes the child to have a biological basis for fear, though he may act and
pretend otherwise. Early abuse molds the brain to be more irritable, impulsive, suspicious,
and prone to be swamped by fight-or-flight reactions that the rational mind may be unable
to control. The brain is programmed to a state of defensive adaptation, enhancing survival
in a world of constant danger, but at a terrible price. To a brain so tuned, Eden itself would
seem to hold its share of dangers; building a secure, stable relationship may later require
virtually superhuman personal growth and transformation.*'

When such circumstances happen before the rational brain is fully developed, the child’s “thinking” brain
is imprinted with irritability, impulsivity, and suspicion as the baseline. This in turn adversely affects
development of the hippocampus, regarded as the “seat of memory.”*"” The hippocampus is particularly
sensitive to increases in stress hormones such as cortisol.'® High levels of these stress hormones can have
toxic effects on the developing hippocampus.*"’ Early encounters with overwhelming sensory inputs “may
alter development of the left hippocampus permanently and, in so doing, cause deficits in verbal memory
and dissociative symptoms that persist into adulthood.” In other words, children will fall behind their
peers in ways that will adversely affect their ability to lead productive and healthy adult lives.
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These results are similar to the long-term changes in the brain caused by drug abuse and addiction.”” One
scientist asserts that “it’s become clear that neuroadaptation—that is, changes in neural circuitry that help
perpetuate the behavior—occurs even in the absence of drug-taking.”** Brain studies find a “convergence
between changes caused by drugs of addiction in reward circuits and changes in other brain regions
mediating memory,”*” and that “both learning and drug exposure re-sculpt synapses, initiate cascades of
molecular signals that turn on genes, and change behavior in persistent ways.””** Consequently, the long-
term effects of invasion of bodily privacy will resemble the effects of drug addiction.

Addiction occurs when a habit “hijacks” brain circuits designed to produce heightened arousal sensations,
reward enhancing activities such as eating and sexual intercourse.” Therefore, what should be a reward for
enhancing survival becomes a response to a threat to survival mislabeled as a “reward.” As Laura Helmuth
reported in a 2001 issue of Science, “it stands to reason that if you can derange these circuits with
pharmacology, you can do it with natural rewards too.”*** When a “reward is powerful enough, it can retrain
those circuits in a vulnerable person.”*”

[A]s far as the brain is concerned, a reward is a reward, regardless of whether it comes from
a chemical or an experience. And where there’s a reward, there’s the risk of the vulnerable
brain getting trapped in a compulsion.”*®

[T]he basal ganglia®® are likely involved in the pleasure control loops of the brain. One
brain-imaging study . . . looked at where cocaine and Ritalin work in the brain. Both were
taken up mostly by the basal ganglia . . . Dr. [Nora] Volkow’s group postulated that
activation of the basal ganglia by cocaine perpetuates the compulsive desire for the drug.*

Intense romantic love can also have a cocaine like effect on the brain, robustly releasing
dopamine in the basal ganglia. Love has real physical effects . . . [like] a drug high ... To
my amazement, [Bill-in-love’s] brain looked as if he had just taken a lot of cocaine. The
activity in both the right and left basal ganglia was very intense, almost to the point of
resembling seizure activity.”'

Psychologist Douglas Reed reported that arousal, whether positive or negative, resembles addiction:

Arousal dependence may be compared to biochemical alterations related to excessive
amphetamine use. Satiation effects may be compared to those related to opiate use. Fantasy
behaviors can be related to such neurotransmitters as dopamine, norepinephrine, or
serotonin, all of which are chemically similar to the main psychedelic drugs such as LSD.**

221 Constance Holden, “Behavioral’ Addictions: Do They Exist?” 294 Science, 980 (November 2, 2001).
22 Id., at 981.

223 Id

24 Id. (emphasis added).

2% Laura Helmuth, “Beyond the Pleasure Principle,” 294 Science 983, 984 (November 2, 2001).

=4,
27 Id., at 982.
228 Id

*»  Basal ganglia are located deep within the brain and are important for the control of movement, for which they receive signals

from the cerebral cortex. Ackerman, Discovering the Brain, at 5. Along with the cerebellum they coordinate and modulate all
body movement. Restak, The Brain, at 20.

20 Daniel G. Amen, M.D., Change Your Brain Change Your Life, 86 (1998).

231 Id

22 M. Douglas Reed, “The Role of Pornography in Compulsive or Addictive Sexual Behaviors,” 15, Paper presented to the
National Family Foundation convention, November 10, 1990, Pittsburgh, PA.

46



[A]ddiction could exist within the body’s own chemistry . . . activity that produces salient
alterations in mood (which are always accompanied by changes in neurotransmission) can
lead to compulsion, loss of control and progressively disturbed functioning.*”

We could posit that every image has a unique “arousal quotient” (AQ) based on one’s particular state of
anxiety or arousal toward a given image. Laboratory findings confirm that viewing peaceful, pastoral scenes
(in paintings, videos, pictures, or in real life) will commonly cause a measurable decrease in rates of anxiety
or arousal. Conversely, violent or humiliating scenes result in higher anxiety or arousal measures than do
tranquil images—for a time. If these visuals no longer produce nervous stimulation, then increasingly
intense stimuli are required to reach the original AQ. Images of sex, horror, cruelty, or violence would have
a high AQ impact—what could be codified as a unified, traumatic brain-mind-memory experience—even
for adults with fully developed brains. That the brain, an organ, holds both mind and memory is a fairly
recent discovery in terms of human history. More recently, the concept is being studied in the new Brain
Mind & Memory Institute. For children, whose brains are not yet fully developed, the effects of premature
stimuli and intrusive arousal would be particularly acute for the child’s mind-memory, and lead to extreme
anxiety, stress, and trauma.***

Because physical arousal signals created by sexually charged, violent, or humiliating scenes are similar, it is
very common for the causes of one’s arousal to be confused. The result? Individuals simultaneously
experiencing stimuli of a sexual-, fear-, and shame-based nature will conflate them and experience a
sensation that confuses the source of the arousing feelings. The authors have termed this sensation “arousal
confusion syndrome” (ACS). Certainly, vulnerable children receiving invasive stimuli, be they shocking
words, images, or encounters, will experience “a group of symptoms which consistently occur together”
ACS. Because their “thinking brains” are not yet developed, they are incapable of properly labeling sexual
sensations or determining their origin. Their emotional brains transmit the “flight or fight” fear response,
leaving children in a state of heightened excitation unable to marshal adequate inhibitory responses.
Scientists have found similarities between the brain processes for learning and memory and the processes
related to the long-term effects of addiction.”® Helmuth notes that “for instance, both learning and drug
exposure re-sculpt synapses, initiate cascades of molecular signals that turn on genes and change behaviors
in persistent ways.”**

Those changes have profound, often toxic, consequences for children.

IV. THE TOXIC EFFECTS OF BRAIN CHANGES DUE TO INVASIVE STIMULI

The extent of the consequences of early exposure to situations that invade children’s bodily privacy is not
fully known, but increases in childhood trauma, disease and other dysfunctions point to detrimental
consequences, as seen in the adverse childhood experiences studies conducted by Add Health.*” These
studies trace the effects of early exposure to traumatic events on children’s development and future
incidences of disease, criminal behavior, or mental illness.?*®
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As discussed earlier, research establishing a metric for the relationship between sexual stimuli and the
child’s brain would be contraindicated. Therefore, our focus is indirect. The “emotional brain” and
“thinking brain,” when healthy and fully developed, work together to balance thoughts, emotions, and
actions. Neuroscientist Daniel Goleman described how a healthy, fully developed human brain works to
ensure a healthy and vibrant future:

Limbic structures generate feelings of pleasure and sexual desire—the emotions that feed
sexual passion. But the addition of the neocortex and its connections to the limbic system
allowed for the mother-child bond that is the basis of the family unit and the long-term
commitment to childrearing that makes human development possible. **

Again, when the balance between the emotional brain and thinking brain is disrupted by invasive stimuli,
particularly in brains that have not yet fully developed cognitively, the more primitive “emotional brain”
makes the rules, so to speak. The cognitive processes can be hijacked, compromising the ability to assess
risks, analyze data, and otherwise strike a balance between emotion and thought. Children thus affected are
vulnerable to harm from their own poor decisions, manipulation from others, and risky behaviors, seen in
the exponentially higher levels of trauma, disease, crime and other dysfunctions recorded over the last
several years.**’

The connection between teen suicide and school sex abuse is never addressed. The Associated Press (AP)
recently researched serious sex abuse in schools, resulting in the data in the graph below.**' The study
revealed that between 2013-14, 13,000 children were sexually abused by other children. **Suicide among
U.S. youth has also increased dramatically in recent years, according to the study.** Between 1999 and 2014,
the suicide rate for females age 10 to 14 had the largest percent increase (200%), tripling from 0.5 per 100,000
in 1999 to 1.5 per 100,000 in 2014.>** Males age 10 to 14 experienced the second-largest percent increase
(37%) from 1999 through 2014, from 1.9 per 100,000 in 1999 to 2.6 per 100,000 in 2014.>* Suicide was listed
as the third leading cause of death and the second leading cause of injury-related death among American
youth age 10 to 14 between 2006 and 2010.** These statistics are just a few measures of the effects of
traumatic experiences on children.
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Statistics revealed by the Associated Press investigation of student sexual assaults (2013-14).

Connecting toxic (pornographic), intrusive sex education, school sex abuse, and child suicide requires a
major study. Schoolhouse abuse by peers (as revealed in the recent AP study), sodomy, rape, object
penetration, and molestation are learned “pornographic” assaults in what is supposed to be a learning
environment. These sex crimes mirror the “obscenity exemptions” that permit teaching otherwise illegal
obscenity via schoolbooks, lectures, videos and other materials. Minnesota’s “obscenity exemptions” for
“established schools” date apparently from 1986.%*

A 2017 DOJ study reported “An estimated 10% of K-12 students will experience sexual misconduct by a
school employee” by high school graduation. This can have “lifelong consequences for students, including
negative physical, psychological, and academic outcomes.”**® The combined data on in-school peer sex
abuse and by adult employees is the tip of the iceberg.

Our sexualized environment, increasingly portrayed and viewed sexually, is arguably especially dangerous
for children. For example, in September 2019, the New York Times reported that in 2018, “tech companies
reported over 45 million online photos and videos of children being sexually abused—more than double
what they found the previous year,” a 149,990% increase from the 3,000 child pornographic images reported
in 1998. These images included children from infancy being sexually brutalized.””® Despite this major
criminal problem, government agencies had been somewhat lax. In 2008, the DOJ produced just “two of six
required reports” to collect data on internet child sex crimes and “goals to eliminate them,” despite “$60

7 Judith Reisman and Mary McAlister, “Materials Deemed Harmful to Minors are Welcomed into Classrooms and Libraries
via Educational ‘Obscenity Exemptions,” Liberty University Law Review, Vol. 12:517, (2018),
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million in yearly funding.” Similarly, the National Center for Missing and Exploited Children, according to
the Times, “operates with little transparency:”

It [NCMEC] repeatedly denied requests from the Times for quarterly and annual reports
submitted to the Justice Department, as well as for tallies of imagery reports submitted by
individual tech companies . . . Google alone has donated nearly $4 million in the past
decade, according to public testimony . . **°

Even the Pentagon is not immune from the toxic culture of child pornography that continues unabated:
The 2,052 Pentagon staff and administrators who downloaded child pornography in 2006 have yet to be
arrested and exposed.”" This was foreshadowed in 1983 when veteran crime fighters at the FBI/DOJ
Missing Children, Serial Murder Task Force as well as Dr. Reisman reported, “the effect that pornography
and sexology may have upon societal violence in general and juvenile exploitation and abuse in particular”
is of “immediate concern,” requiring “coordination . . . across the criminal justice spectrum . .. OJARS, NTJ,
DOJand FBI...”
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A. Adverse Childhood Experiences Study: Long-Term Effects of Early Trauma

The aforementioned examples of child harm and trauma may be indicative of the restructuring of
vulnerable brains and minds on a massive scale. Now that neuroscientific studies have revealed the
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intricacies and interactions of the various components of the brain and traced its development, research has
turned to the effects of early abuse and trauma on brain development. Experts in social services, public
health, education, juvenile justice, mental health, pediatrics, criminal justice, and medical research have
begun measuring these effects by documenting “adverse childhood experiences” (ACE).

The Centers for Disease Control and Prevention (CDC) and Kaiser Permanente conducted the first ACE
study at Kaiser Permanente from 1995 to 1997.%* The study collected information related to current health
status and behaviors as well as childhood incidents of abuse, “household challenges,” and neglect (as defined
below) from more than 17,000 Kaiser Permanente patients.

Abuse

¢ Emotional abuse: If a parent, stepparent, or adult living in your home swore at
you, insulted you, put you down, or acted in a way that made you afraid you might
be physically hurt.

e Physical abuse: If a parent, stepparent, or adult living in your home pushed,
grabbed, slapped, threw something at you, or hit you so hard that you had marks
or were injured.

e Sexual abuse: If an adult, relative, family friend, or stranger who was at least five
years older than you ever touched or fondled your body in a sexual way, made you
touch his/her body in a sexual way, or attempted to have any type of sexual
intercourse with you.

Household Challenges

e Mother treated violently: If your mother or stepmother was pushed, grabbed,
slapped, kicked, bitten, hit with a fist, hit with something hard, repeatedly hit for
over at least a few minutes, had something thrown at her, or was ever threatened
or hurt by a knife or gun by your father (or stepfather) or mother’s boyfriend.

¢ Household substance abuse: If a household member was a problem drinker or
alcoholic, or a household member used street drugs.

e Mental illness in household: If a household member was depressed or mentally ill
or a household member attempted suicide.

e Parental separation or divorce: If your parents were ever separated or divorced.
e Criminal household member: If a household member went to prison.
Neglect

e Lack of emotional support: If you did not have someone in your family help you
feel important, special, or loved; if people in your family did not look out for each
other or feel close to each other; and if your family was not a source of strength and
support.
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e Lack of physical support: If there was not someone to take care of you, protect you,
and take you to the doctor if you needed it, if you didn’t have enough to eat; if your
parents were too drunk or too high to take care of you; and if you had to wear dirty
clothes.”

The study found that ACEs are common. Almost two-thirds of study participants reported at least one ACE,
with 25 percent reporting two or more.”* Researchers found that as the number of ACEs reported by a child
increases, so does the child’s the risk for:

e Alcoholism and alcohol abuse

e Chronic obstructive pulmonary disease
e Depression

e Death of fetuses in pregnant young person
e Poor health-related quality of life

e Illicit drug use

e Ischemic heart disease

e Liver disease

e Poor work performance

e TFinancial stress

e Risk for intimate partner violence

e Multiple sexual partners

e Sexually transmitted diseases

e Smoking

e Suicide attempts

e Unintended pregnancies

e Early initiation of smoking

e Early initiation of sexual activity

e Adolescent pregnancy

e Risk for sexual violence

e Poor academic achievement®®

The researchers reported: “High levels of exposure to adverse childhood experiences would expectedly
produce anxiety, anger, and depression in children.””® The ACE study’s conclusions about the adverse
effects of “neglect” on children’s well-being and development is particularly relevant for Minnesota
caregivers. Under Minnesota law, “neglect” is defined as “the commission or omission of any of the acts
specified under clauses (1) to (9), other than by accidental means.”” Among the specified acts are:

(2) failure to protect a child from conditions or actions that seriously endanger the child’s
physical or mental health when reasonably able to do so . . . ***
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Consequently, an adult caregiver who is able to protect a child from conditions that seriously endanger their
physical or mental health but fails or refuses to do so—which would include allowing a child’s bodily privacy
to be invaded by encountering an unrelated person of the opposite sex in a private space—could be guilty
of neglect. Neglect is one of the documented ACEs that lead to long-term harm. Since the nature and extent
of harm intensifies with multiple ACEs, and many ACEs are not identified or identifiable by children,
permitting a child to be placed in even one position that threatens his or her health and safety could trigger
significant long-term trauma.
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The ACE Pyramid represents the conceptual framework for the ACE Study. The ACE Study has uncovered how ACEs are
strongly related to development of risk factors for disease and well-being throughout the life course.

B. Stress and Trauma Research in Adults: Potential Life- Altering Consequences for Children
1. Adbverse Effects of Stress Hormones on Brain Development

Being exposed to stressful situations, such as invasion of bodily privacy, over time can adversely affect the
growth, development, and efficiency of the brain.® When a person is subjected to stress, endocrine glands
in the brain and [in] the kidneys interact and release the hormone cortisol, causing the body to prepare to
react to the situation.”® High levels of cortisol over long periods of time wreak havoc on the brain, including
increasing the activity and number of neural connections in the amygdala, the brain’s fear center.’*' High
levels of cortisol deteriorate the electrical signals in the hippocampus, which controls memory, learning,
and stress control, meaning the body is less able to control stress overall.** Cortisol can literally cause the
brain to shrink, reducing the size of the prefrontal cortex, the “thinking brain” that regulates concentration,

29 Madhumita Murgia, “How Stress Affects Your Brain,” Ted-Ed, Jan. 13, 2016, https://ed.ted.com/lessons/how-stress-affects-
your-brain-madhumita-murgia.
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judgment, and social interaction.””® Fewer new brain cells are made in the hippocampus, which means
chronic stress that makes it harder to learn and remember.*** It can also affect the DNA of the brain.**

As debilitating as these effects are for those with fully developed adult brains, they are potentially life-
altering for children. High levels of cortisol released on a brain that is not fully developed means that the
pre-frontal cortex, which is not fully mature until the mid-20s, might never develop to a normal size. This
would greatly reduce the child’s ability to exercise judgment, focus, develop appropriate coping
mechanisms, or socially engage with peers. This would seriously jeopardize their health and well-being into
adulthood, as evidenced in the ACE studies. This, of course, would have far-reaching physical,
psychological, and social effects not only for the future adult, but for his family and community.

2. PTSD Studies in Adult: Dangers to Children Exposed to Arousing, Threatening Stimuli

Research on post-traumatic stress disorder (PTSD) has confirmed the interconnectedness between inputs,
particularly anxiety-producing stimuli, to the brain and symptoms of stress.”® The PTSD brain map
includes 10 symptoms that illustrate how the mental inputs are manifested in the physical body.
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FIGURE 1. Lasting cffects of trauma on the brain, showing long-term dysrcgulation
of norepinephrine and cortisol systems, and vulnerable areas of hippocampus, amygdala.
and medial prefrontal cortex that are affected by trauma.
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Item

Sleep disturbance
Nightmares/flashbacks
Depression
Hyperaleriness

Social withdrawal
Irritability

Emotional instability
Guilt

Avoidance

Muscle tensions

Results from years of research on adults with PTSD have informed later studies on the effects of traumatic
events on children.*”

In PTSD, there appears to be an overactivation of the brain area responsible for assigning
emotional meaning to sensory stimuli and encoding emotional memories (the amygdala),
and possibly underactivity of the brain area involved in extinguishing [learned] fear
responses (anterior cingulate of the medial prefrontal cortex). These abnormalities may
cause or contribute to core PTSD symptoms, including increased and intrusive traumatic
memories (flashbacks or nightmares) and the extreme and sometimes inappropriate fear
that is associated with these traumatic reminders.*®

Researchers have found increased levels of dopamine in children who had been victims of maltreatment.
This can lead to an underfunctioning of the prefrontal cortex, which in adults has resulted in hypervigilance
and paranoia.”® Studies also show that stress increases the amount of the neurotransmitter norepinephrine
(NE) produced and transmitted in the amygdala, prefrontal cortex, hypothalamus, and hippocampus.*”

Stress also directly activates the sympathetic nervous system, which controls the “fight-or-
flight” response, during which there is heightened anxiety, arousal, and vigilance for expected
imminent danger. Physiologic changes during SNS activation include increased heart rate,
blood pressure, metabolic rate and alertness, sweating, and blood coagulation (useful if one is
injured by a predator); and blood flow away from the skin, gut, and kidneys and toward the
heart, brain, and skeletal muscles (useful for running away from the predator).*”"

Long-term effects of this activation of the sympathetic nervous system in maltreated children include
sleeplessness, irritability, anxiety, and hyperactivity, which lead to adverse physical symptoms.”>
Researchers have found that stress adversely affects the corpus callosum, which “communicates
information between the right and left cerebral hemispheres of the brain and is important in integrating
perceptions, cognitive processing, and responses.”””* Studies found the “corpus callosum area to be
significantly smaller in maltreated children with PTSD than in the control children.”**

7 Judith A. Cohen, et. al., “Treating Traumatized Children: Clinical Implications of the Psychobiology of Posttraumatic Stress

Disorder,” 3, Trauma, Violence & Abuse, 91 (April 2002).
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These findings are particularly concerning because corpus callosum area, intracranial
volume, as well as the IQ of these children were all negatively correlated with the duration
of the child’s maltreatment (i.e., the longer the maltreatment, the smaller the brain and
corpus callosum and the lower the child’s 1Q).*”

The changes in various brain systems naturally affects the body’s immune system. Overproduction of the
stress hormones suppresses the immune system and increases inflammation in the body.””® This can lead to
high blood pressure, peptic ulcer disease, atherosclerotic heart disease, and immune dysfunctions.””’
Developing these conditions in childhood or early adulthood and carrying them into adulthood adversely
affects learning, mental health, physical health, and societal functioning.

These findings regarding the effects of stress on the brain, nervous system, and other vital organs illustrate the
risks posed by failing to protect children from situations that endanger their bodily privacy. Even one traumatic
event can create long-term problems for children that persist into adulthood, as the ACE study shows. Adults
responsible for the care and protection of children must act in the best overall interest of the children.

V. LEGAL LIABILITY FOR TOXIC EFFECTS ON CHILDREN

The revelations from neuroscience regarding the effects of invasive stimuli on immature brains provide
evidence not previously available of the harm that can come to children who are exposed to disruptive,
offensive and shocking events, words, images, people and other stimuli.

The documented increases in dysfunction, disease, and crime against and perpetrated by children and
adults who were exposed to disruptive, arousing stimuli as children is further evidence of the adverse effects
of subjecting children to such invasions before their brains have fully matured.

Therefore, those who are responsible for the care, education, health, and welfare of children and who are
expected to diligently exercise their duties are without excuse in permitting these disruptive stimuli to
continue. Legally, those who continue to expose children notwithstanding this knowledge could be subject
to liability under a number of legal theories under the U.S. Constitution and federal and state laws.

A. Civil Liability for Personal Injuries (Torts)

A person who negligently, recklessly, or intentionally acts in a such a way to cause injury to another party
can be liable for damages under various tort theories. Torts include physical injury such as assault and
battery, in which a person is physically threatened or touched in an unwelcomed and offensive way and
suffers injuries. For example, if a child is exposed to violent, sexually explicit, or other disturbing stimuli
and then threatens or actually assaults another child, then the child who attacked his peer could be liable
for assault and battery. If there is a sufficient connection between the injury and the circumstances that
created the invasion of the victimized child’s privacy, then the person who provided or permitted the
materials to be provided to the child who attacked his peer might also be found liable under one or more
tort theories, including infliction of emotional distress, invasion of privacy, and negligence. As in the case
of the 13,000 children sexually assaulted in school, or the suicidal ideation of youth, researchers should
identify the connection of these tragic events with that of children’s exposure to frightening, stimulating,
traumatic sexual imagery in its varied forms. See Reisman’s “Images of Children, Crime and Violence in
Playboy, Penthouse and Hustler” (1987).

275 Id
276 Id., at 102
77 Id.
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1. Emotional Distress

Tort liability also includes intentional and/or negligent infliction of emotional distress, which imposes
liability for a reckless, intentional or, in some cases, negligent action causing psychological distress that
interferes with the victim’s ability to engage in normal activities. Most states, including Minnesota, permit
claims based upon intentional infliction of emotional distress. To state a claim, a victim must show that the
other person (1) engaged in conduct that was extreme and outrageous, (2) the conduct was either
intentional or reckless, (3) the conduct caused emotional distress, and (4) the distress was severe.

The Minnesota legislature’s concern for protecting the health and welfare of children is inherent in its
statutes addressing “maltreatment” and could be used in cases of emotional distress involving a child whom
an adult has knowingly exposed to harmful matter. More specifically, these statutes could be used to argue
that a jury or judge should expand their references beyond published court cases on emotional distress. This
would be particularly useful in a claim for intentional infliction of emotional distress.

a. Intentional Infliction of Emotional Distress

The Minnesota Supreme Court has described the requirements for a claim of intentional infliction of
emotional distress: (1) the conduct must be extreme and outrageous; (2) the conduct must be intentional
or reckless; (3) it must cause emotional distress; and (4) the distress must be severe.””® The 1983 Minnesota
case of Hubbard v. United Press Intern., Inc. states, “We have previously noted that the type of actionable
conduct referred to in the Restatement as ‘extreme and outrageous’ must be ‘so atrocious that it passes the
boundaries of decency and is utterly intolerable to the civilized community.”® Also, the distress inflicted
must be ‘so severe that no reasonable man could be expected to endure it.””**

In order for the conduct to be regarded as “extreme and outrageous,” there must be evidence that the person
causing the distress knew that his or her action would be harmful to the people encountering it, or knew
that a product contained hazardous substances that would hurt people, but engaged in using the product
anyway.”®' “Intentional or reckless” means the person knew his or her action was potentially harmful or that
he or she had reason to believe it was harmful and did not care about the consequences.*”

These standards are incredibly difficult to establish in cases involving mature adults. However, the
immaturity and vulnerability of children, as recognized by the Minnesota legislature’s special recognition
of maltreatment of children as grounds for criminal sanctions, could make this threshold less difficult to
cross in cases involving children. For example, in situations involving invasion of bodily privacy, compelling
an adult to be exposed to an unclothed or partially clothed body of the opposite sex in a private space might
not be “extreme and outrageous.” However, the same action, imposed upon a youth whose brain is not fully
developed, and who cannot articulate his or her emotions clearly, could rise to the level of “extreme and
outrageous.” For example, let us suppose a person were to appear in a state of undress or engage in a sexual
act in front of a child or a youth in a private space. The child or youth, who has not developed sufficient
emotional maturity to understand why this action—which he or she has been told at home is not permitted,
but is in fact now being permitted away from home—will likely be shocked and frightened by the
experience. The images and sensations would trigger emotional distress and confusion that could become
imprinted in the child’s mind and result in the kind of physical and psychological problems discussed above.
An adult who knows that children will sustain those kinds of injuries but who permits the circumstances to

278 Hubbard v. United Press Intern., Inc., 330 N.W.2d 428, 438-439 (Minn. 1983).

779 Id., at 439, quoting Haagenson v. National Farmers Union Property and Cas. Co., 277 N.W.2d 648, 652 n.3 (Minn. 1979).
280 Id

281 State by Woyke v. Tonka Corp., 420 N.W.2d 624, 628 (Minn. Ct. App. 1988).
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occur or continue anyway could be viewed by the public as meeting the legal standard for acting
“outrageously and extremely” toward the child or children. If that is the case and it can be established that
a child experienced harm, then the child’s parents could pursue legal action or ask law enforcement to take
legal action against the adult for intentionally inflicting emotional distress on the child.

b. Negligent Infliction of Emotional Distress

If the adult’s conduct is not seen as intentional or reckless, but instead regarded as careless or negligent,
then he or she could still be liable for negligent infliction of emotional distress. The Minnesota Supreme
Court has recognized that a person within the zone of danger of physical impact who reasonably fears for
his or her own safety and who consequently suffers severe emotional distress with resultant physical injury
may recover for negligent infliction of emotional distress.”® In the 1969 Minnesota case of Okrina v.
Midwestern Corp., the plaintiff was frightened when a wall suddenly collapsed due to a neighbor’s
excavation work, and the fright caused significant physical symptoms.”® The court explained that the
plaintiff could recover damages because she had suffered physical injury and not merely mental anguish,
and she feared for her own safety, not the safety of others.**

By contrast, the 1980 Minnesota case of Stadler v. Cross stated that “where bystanders are not within the
zone of danger of physical contact, are not reasonably in position to fear for their own safety, and do not
fear for their own safety, they cannot recover damages for their own personal injury caused by witnessing
the peril of or injury to another who is imperiled or injured by the acts of a negligent tortfeasor.”**

This provides another potential for liability if a person permits or does not prevent a situation in which a
child is frightened by the presence or actions of another party in a manner that threatens the child’s privacy
and results in emotional distress that causes the child to suffer physically. The lower standard of negligent
conduct is easier to prove and thus could provide an avenue for liability, even if the party’s behavior is not
found to be intentional.

2. Invasion of Privacy

As noted above, the Minnesota Supreme Court has determined there is a cause of action for invasion of
privacy. There are three potential privacy claims: (1) intrusion upon seclusion, (2) publication of private
facts, and (3) appropriation of a person’s image or identity.® The intrusion upon seclusion claim is the
invasion of privacy claim relevant in Lake v. Wal-Mart Stores, Inc., which involved a photograph of women
in a shower, and would be the relevant claim here. As the Minnesota Supreme Court said:

The right to privacy is an integral part of our humanity, one has a public persona, exposed
and active, and a private persona, guarded and preserved. The heart of our Liberty is
choosing which parts of our lives shall become public and which parts we shall hold close . . .
One’s naked body is a very private part of one’s person and generally known to others only by
choice this type of privacy interest worthy of protection.**®

23 Okrina v. Midwestern Corp., 165 N.W.2d 259, 262 (Minn. 1969).
284 Id
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286 Stadler v. Cross, 295 N.W.2d 552, 552 (Minn. 1980).

287 Lake v. Wal-Mart Stores, Inc., 582 N.W.2d 231, 235 (Minn. 1998).
288 Id (emphasis added).
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In Helton v. United States (2002), the federal district court for the District of Columbia cited Lake and
described the factors that make up an invasion of privacy claim based on intrusion upon seclusion.”®” “The
tort of intrusion upon seclusion has three elements: (1) an invasion or interference by physical intrusion,
by use of a defendant’s sense of sight or hearing, or by use of some other form of investigation or
examination; (2) into a place where the plaintiff has secluded himself, or into his private or secret concerns;
(3) that would be highly offensive to an ordinary, reasonable person.”* The court suggested some of the
circumstances in which the tort of intrusion upon seclusion could arise, including harassment, peeping
through windows, eavesdropping on private conversations, entering a person’s home without permission,
secretly searching a person’s belongings or, as occurred in Helton, strip searching individuals in the view of
others.”

The District of Columbia’s application of the factors for the intrusion upon seclusion claim brought by the
victims in Helton is instructive for showing how placing a child in circumstances that invade their bodily
privacy could create liability for the persons allowing the circumstances to occur.

First, plaintiffs could show that the alleged strip and squat search conducted by the
Marshals Service invaded or interfered with—visually and perhaps physically—their
“interest” in remaining clothed and shielding their naked bodies from others. Second, it is
apparent that plaintiffs have secluded their naked bodies within their clothes. In the
language of Comment c to Section 652B, one throws clothes “about his person” to cover
his body from others; thus, plaintiffs secluded their bodies behind their clothes from the
view of others, and the Marshals Service allegedly intruded into that “place” and those
private concerns. Finally, it is clear that a strip search can be humiliating and degrading.
Being forced—allegedly without legal justification—to strip and squat in view of law
enforcement officials to determine if one has any concealed contraband would be highly
offensive to a reasonable person. As the Seventh Circuit noted in Mary Beth G. v. City of
Chicago, 723 F.2d 1263 (7th Cir.1983), one of the first federal appellate cases to consider
the constitutionality of a strip search of a person arrested for a misdemeanor, visual strip
searches are “demeaning, dehumanizing, undignified, humiliating, terrifying, unpleasant,
embarrassing, repulsive, signifying degradation and submission.” 723 F.2d at 1272 (citing
Tinetti v. Wittke, 620 F.2d 160 (7th Cir.1980)) (“In short, we can think of few exercises of
authority by the state that intrude on the citizen’s privacy and dignity as severely as the
visual anal and genital searches practiced here.”) Accordingly, the Court concludes that the
District of Columbia would recognize an intrusion upon seclusion tort based on the actions
of the Marshals Service as alleged here, and that plaintiffs could establish the elements of
that tort.*”

Similar circumstances in which a child’s sense of security and safety is invaded—that is, by having his or
her body exposed to an unrelated person of the opposite sex, or being exposed to the unclothed or partially
clothed body of an unrelated person of the opposite sex in a space that is supposed to be reserved to people
of the same sex—would constitute an affront to their sense of privacy and dignity. In light of a child’s
undeveloped brain and emotional maturity level, this type of event would be more traumatic for a child
than for an adult. Creating a situation in which a child is subject to such an invasion could create liability
for invasion of privacy.

29 Helton v. United States, 191 F. Supp. 2d 179, 181 (D.D.C. 2002).
20 Id.

291 Id

2 Id, at 182-183.
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3. Negligence

Negligence is another potential claim against someone who invades a child’s bodily privacy. Negligence is
“a departure from a standard of conduct required by the law for the protection of others against
unreasonable risk of harm.”” The standard of conduct or “standard of care” is usually measured by “the
traditional standard of the reasonable man of ordinary prudence.”* In some cases, however, the
reasonable-person standard is supplanted by a standard of care established by the legislature.”® This is
known as negligence per se.””® Under negligence per se, instead of providing evidence of what a reasonable
person under the circumstances would do, the plaintiff can point to a statute that expresses a policy for the
protection of a certain class of persons.”” If that statute has been violated and the victim is a person the
statute was enacted to protect, then the court can find negligence in the person violating the statute. With
that established, the plaintiff only needs to prove that he or she has been injured and that the cause of injury
is the violation of the statute.

Statutes regarding maltreatment of minors present the kinds of law that can establish negligence per se. As
described above, the Minnesota legislature expressed a policy for the protection of children who have been
the victims of abuse or neglect:**

The legislature hereby declares that the public policy of this state is to protect children
whose health or welfare may be jeopardized through physical abuse, neglect, or sexual
abuse. While it is recognized that most parents want to keep their children safe, sometimes
circumstances or conditions interfere with their ability to do so. When this occurs, the
health and safety of the children must be of paramount concern. Intervention and
prevention efforts must address immediate concerns for child safety and the ongoing risk
of abuse or neglect and should engage the protective capacities of families.

The legislature further specifies that “neglect” includes failure to protect a child from conditions or actions
that seriously endanger the child’s physical or mental health when reasonably able to do so .. .”*° Furthermore
in Section 609.378(b), the legislature has specified that a parent, legal guardian, or caretaker who endangers
the child’s person or health by “intentionally or recklessly causing or permitting a child to be placed in a
situation likely to substantially harm the child’s physical, mental, or emotional health or cause the child’s
death” is guilty of child endangerment and may be sentenced to imprisonment for not more than one year
or to payment of a fine of not more than $3,000, or both.

These statutes point to an explicit policy to protect children who are placed in conditions, or subject to
actions, that seriously endanger their physical, mental, or emotional health. A parent, guardian, or other
person tasked with child caregiving who is found to have violated the statute could be found to be negligent
per se and liable for any injuries caused by allowing the child to be placed in dangerous situations. While
the statute appears to be limited to parents, guardians, and “caretakers,” it is reasonable to argue that liability
should be extended to include those who engage in circumstances in which children are likely to be present
and who accept responsibility for ensuring a safe and healthy environment. The legislature’s strong

23 Blatz v. Allina Health Sys., 622 N.W.2d 376, 383 (Minn. Ct. App. 2001).
24 Seim v. Garavalia, 306 N.W.2d 806, 810 (Minn. 1981).
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statements regarding the protection of children would support a broad interpretation of the definition of
“caretaker.”

Even if the maltreatment statutes were not found to qualify as negligence per se, their expression of
Minnesota public policy is strong evidence that can be used for establishing that if a person places a child
in circumstances that risks harm to their physical, mental, and emotional health, they have breached a duty
of care owed to that child and, as a result, the child has been injured.

B. Liability for Violation of Civil Rights in the School Setting Under Title IX of the Civil
Rights Act

If the violations of the child’s privacy occur in a public-school setting and involve sexual harassment, assault,
or exploitation, then administrators, school board members, teachers, and/or other staff members could be
held liable for sexual harassment under Title IX if any of its policies promoted the harassment, or the school
did not reasonably respond to eliminate the harassment. Under Title IX, schools are held to a high standard
of responsibility to eliminate harassment and to respond to all allegations of harassment. Under Title IX,
any supervisors and officials who are aware of any actions or policies that violate Title IX, but do not
respond with reasonable efforts to investigate and eliminate the violation, can be held liable for the
harassment.

Title IX imposes liability for the creation of a “hostile learning environment” as a form of sexual
discrimination, which is broadly defined as conduct that: (1) is sexual in nature; (2) is unwelcome; and (3)
denies or limits a student’s ability to participate in or benefit from a school’s education program.

The Department of Education has listed examples of “sexual conduct:”

e Making sexual propositions or pressuring students for sexual favors

e Touching of a sexual nature

e  Writing graffiti of a sexual nature

e Displaying or distributing sexually explicit drawings, pictures, or written materials

e Performing sexual gestures or touching oneself sexually in front of others

e Telling sexual or dirty jokes

e Spreading sexual rumors or rating other students as to sexual activity or performance

e Circulating or showing e-mails or Web sites of a sexual nature.

The Department of Justice has further described the legal test for sexual harassment as:

Sexual harassment is unwelcome conduct of a sexual nature and can include unwelcome
sexual advances, requests for sexual favors, and other verbal, nonverbal, or physical
conduct of a sexual nature, such as sexual assault or acts of sexual violence. Sexual
harassment that is sufficiently serious to interfere with or limit a student’s ability to
participate in or benefit from the school’ s program, i.e. creates a hostile environment, is a
form of sex discrimination prohibited by Title IX and Title IV.

To determine whether a hostile environment exists, the United States considers whether
there was harassing conduct based on sex that was sufficiently serious—that is, severe,
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persistent or pervasive-to deny or limit a student’s ability to participate in or benefit from the
school’s program. The United States examines all the relevant circumstances from an
objective and subjective perspective, including: the type of harassment (e.g., whether it was
verbal or physical); the frequency and severity of the conduct; the age, sex, and relationship
of the individuals involved (e.g., teacher-student or student-student); the setting and
context in which the harassment occurred; whether other incidents have occurred at the
college or university; and other relevant factors. The more severe the conduct, the less need
there is to show a repetitive series of incidents to prove a hostile environment, particularly
if the harassment is physical. Indeed, a single instance of rape is sufficiently severe to create
a hostile environment.

When a school knows or reasonably should know of possible sexual harassment, it must take
immediate and appropriate steps to investigate or otherwise determine what occurred. If an
investigation reveals that sexual harassment created a hostile environment, the school must
then take prompt and effective steps reasonably calculated to end the sexual harassment,
eliminate the hostile environment, prevent its recurrence, and, as appropriate, remedy its
effects. A school should not wait to take steps to protect its students until students have
already been deprived of educational opportunities. The school has responsibility to
respond to allegations of sexual harassment of which they are or should have been aware,
regardless of whether a student has complained, asked the school to take action, or
identified the harassment as a form of discrimination.

If a school delays responding to allegations of sexual harassment or responds
inappropriately, the school’s own inaction may subject the student to a hostile environment.
If it does, the school will also be required to remedy the effects of the sexual violence that
could reasonably have been prevented had the school responded promptly and
appropriately.

Sexual harassment of a student by a faculty member or other school employee also violates
Title IX and Title IV. A school should take steps to protect its students from sexual abuse
by its employees by developing policies prohibiting inappropriate conduct by school
personnel and procedures for identifying and responding to such conduct. Whether a
school had notice or not, a school is nonetheless responsible for remedying any effects of the
sexual harassment on the student, as well as for ending the sexual harassment and preventing
its recurrence, when an employee engaged in the sexual activity in the context of the
employee’s provision of aid, benefits, or services to students (e.g., teaching, counseling,
supervising, advising, or transporting students)*®.

In 1999, the U.S. Supreme Court examined the responsibility and liability of schools for preventing sexual
harassment on school grounds and established the standard for stating a claim under Title IX.”" In that
case, a fifth-grade student was continually sexually harassed by another student. The school, despite
receiving the complaints, did not discipline the aggressor and continually placed the aggressor in the same
classes with the victim. Eventually, the aggressor student was formally charged with sexual battery. The U.S.
Supreme Court reversed the previous court’s dismissal of the case, stating that “[t]he complaint . .. suggests

30 U.S. Department of Justice. “Justice Department Releases Investigative Findings on University of New Mexico’s Response to

Sexual Assault Allegations.” 5, 6. https://www.justice.gov/opa/pr/justice-department-releases-investigative-findings-
university-new-mexico-s-response-sexual (emphasis added).
3t Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 654 (1999).
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that petitioner may be able to show both actual knowledge and deliberate indifference on the part of the
[School] Board, which made no effort whatsoever either to investigate or to put an end to the harassment.”

The Supreme Court established the standard that recipients of Title IX funding must adhere to when
addressing sexual harassment allegations. “If a funding recipient does not engage in harassment directly, it
may not be liable for damages unless its deliberate indifference ‘subjects’ its students to harassment. That
is, the deliberate indifference must, at a minimum, ‘cause [students] to undergo’ harassment or ‘make them
liable or vulnerable’ to it.*** Also, the incident at issue must be within the school’s authority to take action
against. “[T]he harassment must take place in a context subject to the school district’s control.”* Thus, the
school’s liability for its response to peer vs. peer harassment is limited “to circumstances wherein the
recipient [of Title IX funding] exercises substantial control over both the harasser and the context in which
the known harassment occurs. Only then can the recipient be said to “expose” its students to harassment or
“cause” them to undergo it “under” the recipient’s programs.”** However, the Court stressed that this “does
not mean that recipients can avoid liability only by purging their schools of actionable peer harassment or
that administrators must engage in particular disciplinary.”* “The recipient must merely respond to the
known peer harassment in a manner that is not clearly unreasonable.”*

The court also stated the standard for establishing a sexual harassment case under Title IX for students:

It is not necessary, however, to show physical exclusion [from educational facilities] to
demonstrate that students have been deprived by the actions of another student or students
of an educational opportunity on the basis of sex. Rather, a plaintiff must establish sexual
harassment of students that is so severe, pervasive, and objectively offensive, and that so
undermines and detracts from the victims’ educational experience, that the victim-students
are effectively denied equal access to an institution’s resources and opportunities.*”

A few months prior to the Davis Supreme Court case, a Minnesota federal district court concluded that
Title IX did provide a remedy for sexual harassment against a supervisor who should have known about the
issue.”® Relying on the 1989 Howard v. Adkison decision from the Eighth Circuit Court of Appeals,’® which
has jurisdiction over Minnesota, the district court decided that “a showing that the supervisor knew or
should have known about the misconduct, is sufficient to establish supervisory liability” for a sexual
harassment case under Title IX. The court also decided that the institution would be held liable for sexual
harassment within the school where the harassment is promulgated through policy or custom. Such a
custom is established if the plaintiff proves: “(1) the existence of a continuing, widespread, persistent pattern
of unconstitutional misconduct by the government entity’s employees; (2) deliberate indifference to tacit
authorization of such conduct by the governmental entity’s policymaking officials after notice to the
officials of that misconduct; and (3) that the plaintiff was injured by acts to the governmental entity’s
custom, i.e., that the custom was [a] moving force behind the constitutional violation.”*"

Therefore schools, school districts, administrators, teachers, and school board members may be held liable
for policies or customs that either promote sexual harassment or show the institution’s indifference to them.

302 Id., at 644-45.

303 Id., at 645.

304 Id., at 645.

305 Id., at 648.

36 Id., at 649.

37 Id., at 651 (emphasis added).

38 Morlock v. W. Cent. Educ. Dist., 46 F. Supp. 2d 892, 916 (D. Minn. 1999).
399 Howard v. Adkison, 887 F.2d 134 (8th Cir. 1989).

310 Id., at 920.
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C. Violation of Children’s Constitutional Rights

If a government actor (e.g., public school staff, municipal owner of a recreational facility, or other
state/federal owner of a building) is responsible for the circumstances that led to the invasion of a child’s
privacy, then the injured child could bring a claim for violation of constitutional rights. The psychological
and emotional distress resulting from unwanted exposure to invasive stimuli can violate a child’s rights to
equal protection in a manner analogous to the equal protection violation found in Brown v. Board of
Education.*" In Brown, the U.S. Supreme Court reversed its prior decision that “separate but equal” public
schools violated equal protection as related to African-American children, which was based in large part on
studies that showed racial segregation caused psychological harm to African-American children, preventing
them from benefitting as equally in public education as non-African American children.’* “Therefore, we
hold that the plaintiffs and others similarly situated for whom the actions have been brought are, by reason
of the segregation complained of, deprived of the equal protection of the laws guaranteed by the Fourteenth
Amendment.”*"”

To separate them from others of similar age and qualifications solely because of their race
generates a feeling of inferiority as to their status in the community that may affect their
hearts and minds in a way unlikely ever to be undone . . . Segregation of white and colored
children in public schools has a detrimental effect upon the colored children. The impact
is greater when it has the sanction of the law; for the policy of separating the races is usually
interpreted as denoting the inferiority of the negro group. A sense of inferiority affects the
motivation of a child to learn. Segregation with the sanction of law, therefore, has a
tendency to (retard) the educational and mental development of Negro children and to
deprive them of some of the benefits they would receive in a racial(ly) integrated school
system.”"*

Similarly, subjecting children to invasive stimuli—such as exposure of their private self to the opposite sex,
and vice versa—has a detrimental effect on children in “a way unlikely ever to be undone.” This is
particularly true for children who have religious beliefs, cultural customs, and family values that prohibit
these types of exposures; they will be especially traumatized by the apparent societal approval of situations
that contradict their longstanding values and beliefs.

In fact, shortly after Brown was decided, school districts that were facing integration, particularly in
Minnesota, commented on the importance of avoiding cultural conflict:

[B]e mindful that students as well as teachers are unique individuals who are also members
of groups . . . spiritual, emotional, and intellectual attributes, personal history, and
environmental experiences . . . Sattler (1998) defines acculturation as “cultural change that
. . . leads individuals to adopt elements of another culture, such as values and social
behaviors.” [Students may] “adopt the behavioral norms and values of the dominant
culture . . . This cultural dissonance often creates conflict and stress within families . . . loss
of a traditional way of life, religion, or language may cause strong emotional responses lasting
generations.”

31" Brown v. Board of Education, 347 U.S. 483 (1954).

312347 U.S., at 495.

313 Id

314 Id

15 Minnesota Department of Education, Vision for a Better Education: Reducing Bias in Special Education Assessment for
American Indian and African American Students, 15 (1998).
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The same cultural dissonance is created by exposing children to invasive situations that create conflict with
their cultural and familial values taught at home, such as having to share private facilities with someone
who is biologically the opposite sex, or being required, under threat of suspension or other punishment, to
call a person by a name or pronoun that does not correspond to their biological sex simply because that
person “identifies” as something other than their biological sex. In the latter circumstance, the conflict could
include a violation of free speech or free exercise of religion under the First Amendment. If not addressed
by responsible adults, these conflicts can lead to psychological, emotional, and physical distress that can
manifest in poor academic performance, depression, anxiety, acting out, headaches, violent outbursts,
fighting with siblings and peers, and other symptoms that interfere with the child’s healthy physical and
mental development. Those injuries could support a claim for civil rights violations against the
governmental actors who acted to create the intrusion or failed to take measures to prevent it.

D. Violation of Parental Rights

Similarly, parents whose children have been placed in circumstances that result in privacy invasions under
the auspices of governmental actors could bring actions for violation of their parental rights under the U.S.
Constitution, as described by the U.S. Supreme Court case Wisconsin v. Yoder:

Indeed it seems clear that if the State is empowered, as parens patriae, to “save” a child from
himself or his Amish parents by requiring an additional two years of compulsory formal
high school education, the State will in large measure influence, if not determine, the
religious future of the child. Even more markedly than in Prince, therefore, this case
involves the fundamental interest of parents, as contrasted with that of the State, to guide
the religious future and education of their children. The history and culture of Western
civilization reflect a strong tradition of parental concern for the nurture and upbringing of
their children. This primary role of the parents in the upbringing of their children is now
established beyond debate as an enduring American tradition. If not the first, perhaps the
most significant statements of the Court in this area are found in Pierce v. Society of Sisters,
in which the Court observed:

“Under the doctrine of Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042, 29
A.L.R. 1146, we think it entirely plain that the Act of 1922 unreasonably interferes with the
liberty of parents and guardians to direct the upbringing and education of children under
their control. As often heretofore pointed out, rights guaranteed by the Constitution may
not be abridged by legislation which has no reasonable relation to some purpose within the
competency of the State. The fundamental theory of liberty upon which all governments in
this Union repose excludes any general power of the State to standardize its children by
forcing them to accept instruction from public teachers only. The child is not the mere
creature of the State; those who nurture him and direct his destiny have the right, coupled
with the high duty, to recognize and prepare him for additional obligations.” 268 U.S., at
534—535, 45 S.Ct., at 573.

The duty to prepare the child for ‘additional obligations,” referred to by the Court, must be
read to include the inculcation of moral standards, religious beliefs, and elements of good
citizenship. Pierce, recognized that where nothing more than the general interest of the
parent in the nurture and education of his children is involved, it is beyond dispute that the
State acts ‘reasonably’ and constitutionally in requiring education to age 16 in some public
or private school meeting the standards prescribed by the State.
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However, read, the Court’s holding in Pierce stands as a charter of the rights of parents to
direct the religious upbringing of their children. And, when the interests of parenthood are
combined with a free exercise claim of the nature revealed by this record, more than merely
a ‘reasonable relation to some purpose within the competency of the State’ is required to
sustain the validity of the State’s requirement under the First Amendment. To be sure, the
power of the parent, even when linked to a free exercise claim, may be subject to limitation
under Prince if it appears that parental decisions will jeopardize the health or safety of the
child, or have a potential for significant social burdens. But in this case, the Amish have
introduced persuasive evidence undermining the arguments the State has advanced to
support its claims in terms of the welfare of the child and society as a whole. The record
strongly indicates that accommodating the religious objections of the Amish by forgoing
one, or at most two, additional years of compulsory education will not impair the physical
or mental health of the child, or result in an inability to be self-supporting or to discharge
the duties and responsibilities of citizenship, or in any other way materially detract from
the welfare of society.

In the fact of our consistent emphasis on the central values underlying the Religion Clauses in our
constitutional scheme of government, we cannot accept a parens patriae claim of such all-encompassing
scope and with such sweeping potential for broad and unforeseeable application as that urged by the
State.”*Yoder specifically addressed the school setting, but its underlying principle regarding parental rights
could be used by parents to challenge policies that have placed their children in situations that are physically,
psychologically, and emotionally harmful, and antithetical to their values and beliefs in other settings in
which governmental actors have created the circumstances.

VI.CONCLUSION

This paper is necessary due to the growing implications of bureaucratic administrators forcing children,
school students, and others to share bathrooms, showers, and dressing and locker rooms with persons of
the opposite biological sex, at any age. Contemporary LGBTQ+ gender-identity policies imply one’s brain
and mind is disconnected from their biological sex. Yet, the brain and mind of a child (or adult) is
neurochemically consistent with their entire body. Hence, the imposition of LGBTQ+ gender-identity
policies on children—which this paper has identified leads to sexual confusion—violates their mental and
bodily privacy. As documented in this paper, it has long been settled law in the United States that all humans
have an inherent right to privacy, especially physical privacy. Social scientists and child development experts
have agreed that children as young as 2 years of age begin developing a “personal geography” and will
establish privacy boundaries involving their physical space. In the case of children, case law has specifically
pointed to their heightened vulnerability while in the care of adults, and has held these same adults
responsible for exposing the child to circumstances that threatened their physical, mental, and/or emotional
health.

This paper also explores the neurological research of the immature and undeveloped child brain and how
it stores, analyzes, and processes information and stimuli; specifically, invasive stimuli that causes anxiety,
trauma, and measurable physiological and neurological changes to their brains and bodies. Invasive human
encounters and images, words, and other media have long-term deleterious effects, particularly on
immature brains. Traumatic events trigger a cascade of adverse changes that “affect their hearts and minds
in a way unlikely ever to be undone.”

316 Wisconsin v. Yoder, 406 U.S. 205, 232-34 (1972) (emphasis added).
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Brain science documents how ideas act as action “motors” and how the “law of strength” of invasive stimuli
is capable of overwhelming the cerebral cortex, creating profound cognitive confusion and anxiety as well
as physiological, neurobiological, and sociological effects.

Taken together, it is deeply disturbing to observe the experimental violations of the right to privacy taking
place in our legal, educational, commercial, and cultural institutions through untested, indeed disproven
modern policies, curriculum, and practices. The well-established (and growing) body of brain science
documents that these experiments do harm to children.

This comprehensive white paper equips lawmakers, administrators, judges, juries, educators, business
leaders, and the public with a previously unavailable type of research. Adults responsible for the health and
well-being of children must account for policies, practices, and curricula that threaten the emotional,
physical, mental, and immunological health of children in their care. This paper provides the necessary
evidence that these unjustified, antiscientific privacy invasion experiments must be ceased immediately
before one more child is harmed.

67



